10

11

12

13

14

15

16

17

18

SPONSOR: Sen. Townsend & Sen. Henry & Rep. Heffernan &
Rep. Longhurst
Sens. Bushweller, Cloutier, Hansen, McDowell, Poore,
Sokola; Reps. Baumbach, Bentz, Hudson, Kowalko,
Lynn, Osienski, Paradee, B. Short, Viola

DELAWARE STATE SENATE
149th GENERAL ASSEMBLY

SENATE SUBSTITUTE NO. 1
FOR
SENATE BILL NO. 5

AN ACT TO AMEND TITLE 24 OF THE DELAWARE CODE CODIFYING U.S. SUPREME COURT PRECEDENT
RELATING TO THE TERMINATION OF PREGNANCY.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF DELAWARE:

Section 1. Amend § 1702, Title 24 of the Delaware Code by making deletions as shown by strike through and

insertions as shown by underline as follows:

§ 1702. Definitions.

The following definitions apply to this chapter unless otherwise expressly stated or implied by the context.

(18) “Viability” means the point in a pregnancy when, in a physician’s good faith medical judgment based on

the factors of a patient’s case, there is a reasonable likelihood of the fetus’s sustained survival outside the uterus

without the application of extraordinary medical measures.

Section 2. Amend § 1790, Title 24 of the Delaware Code by making deletions as shown by strike through and

insertions as shown by underline as follows:

§ 1790.

rt- Termination of pregnancy before viability

not prohibited; termination of pregnancy after viability limited.

(a) A physician may terminate, assist in the termination of, or attempt the termination of a human pregnancy

before viability.
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(b) A physician may not terminate, attempt to terminate, or assist in the termination or attempt at termination of a

human pregnancy otherwise than by birth after viability, unless, in the good faith medical judgment of the physician, the

termination is necessary for the protection of the woman’s life or health or in the event of a fetal anomaly for which there is

not a reasonable likelihood of the fetus’s sustained survival outside the uterus without extraordinary medical measures. ¥
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Section 3. Amend § 1793, Title 24 of the Delaware

insertions as shown by underline as follows:

§ 1793. Residency requirements; exceptions.

precaaney-for-the-conditien-specthed- - 00 o thistde: [Repealed.

Code by making deletions as shown by strike through and

Section 4. Amend § 1794, Title 24 of the Delaware Code by making deletions as shown by strike through and

insertions as shown by underline as follows:

§ 1794. Consent prior to termination of human pregnancy.
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an-abertion—maybe—performed-on—such-woman-_[Repealed. Informed consent for a procedure under this subchapter is

required by § 4408-1.0 through 10.0, Title 16 of the Delaware Administrative Code.
Section 5. Nothing in this Act may be construed to affect the continued effectiveness of the Parental Notice of

Abortion Act, Subchapter VIII of Chapter 17 of Title 24 of the Delaware Code.

SYNOPSIS

The United States Supreme Court’s decisions in Roe v. Wade and subsequent cases established that access to
abortion is a constitutional right and that states may not prohibit abortion prior to viability. As a result of these decisions,
and the exercise of prosecutorial discretion by the Attorney General, see Del. Op. Att’y Gen. No. 73-030, § III (Apr. 12,
1973), the Delaware Code's prohibitions against abortion are unconstitutional, and thus unenforceable.

This Substitute makes Delaware’s laws on abortion consistent with the scope of the right protected by the United
States Constitution and the practice in Delaware for the past 43 years. In doing so, this Act permits the termination of a
pregnancy prior to viability, to protect the life or health of the mother, or in the event of serious fetal anomaly.

This Substitute differs from Senate Bill No. 5 as follows:

(1) It clarifies lines 31 through 34 related to fetal anomalies.

(2) It notes, on lines 79 through 81, that informed consent for a procedure under this subchapter is required by §
4408-1.0 through 10.0, Title 16 of the Delaware Administrative Code.

(3) It makes clear that nothing in this Substitute is to be construed to affect the continued effectiveness of the
Parental Notice of Abortion Act, Subchapter VIII of Chapter 17 of Title 24 of the Delaware Code.

Author: Senator Townsend
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