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SPONSOR:  Sen. Bushweller & Rep. Paradee & Rep. M. Smith
Sen. Delcollo; Reps. Hensley, Lynn, B. Short, 
K. Williams

DELAWARE STATE SENATE
149th GENERAL ASSEMBLY

SENATE BILL NO. 175

AN ACT TO AMEND TITLE 30 OF THE DELAWARE CODE RELATING TO WITHHOLDING OF INCOME TAX 
ON SALE OR EXCHANGE OF REAL ESTATE BY NONRESIDENTS.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF DELAWARE:

1 Section 1. Amend § 1126, Title 30 of the Delaware Code by making deletions as shown by strike through and 

2 insertions as shown by underline as follows:

3 § 1126. Withholding of income tax on sale or exchange of real estate by nonresident individuals.

4 (a) Definitions. -

5 (4) "Transfer under a deed in lieu of foreclosure" includes all of the following:

6 a. A transfer by the owner of the property to the following:

7 1. With respect to a deed in lieu of foreclosure of a mortgage, the mortgagee, the assignee of the 

8 mortgage, or any designee or nominee of the mortgagee or assignee of the mortgage.

9 2. With respect to a deed in lieu of foreclosure of any other lien instrument, the holder of the 

10 debt or other obligation secured by the lien instrument or any designee, nominee, or assignee of the 

11 holder of the debt secured by the lien instrument.

12 b. A transfer by any of the persons described in paragraph (a)(4)a. of this section to a subsequent 

13 purchaser for value.

14 (5) "Transfer under a foreclosure of a mortgage or other lien instrument" includes the following:

15 a. With respect to the foreclosure of a mortgage, all of the following:

16 1. A transfer by the sheriff or other party authorized to conduct the foreclosure sale under the 

17 mortgage to one of the following:

18 A. The mortgagee or the assignee of the mortgage.

19 B. Any designee, nominee, or assignee of the mortgagee or assignee of the mortgage.

20 C. Any purchaser, substituted purchaser, or assignee of any purchaser or substituted 

21 purchaser of the foreclosed property.
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22 2. A transfer by any of the persons described in paragraph (a)(5)a.1. of this section to a 

23 subsequent purchaser for value.

24 b. With respect to the foreclosure of any other lien instrument, all of the following:

25 1. A transfer by the party authorized to make the sale to one of the following:

26 A. The holder of the debt or other obligation secured by the lien instrument.

27 B. Any designee, nominee, or assignee of the holder of the debt secured by the lien 

28 instrument.

29 C. Any purchaser, substituted purchaser, or assignee of any purchaser or substituted 

30 purchaser of the foreclosed property.

31 2. A transfer by any of the persons described in paragraph (a)(5)b.1. of this section to a 

32 subsequent purchaser for value.

33 (b) Estimated tax return; alternative forms. – Every nonresident individual who sells or exchanges Delaware real 

34 estate shall file with the Recorder one of the following:

35 (1) A “Declaration of Estimated Income Tax” for the quarter in which the sale or exchange is settled, 

36 applying the highest marginal rate under § 1102 of this title to an estimate of the gain recognized on the sale or 

37 exchange, or exchange.

38 (2) An alternative form prepared by the Director to calculate income tax at the highest marginal rate 

39 under § 1102 of this title, applied to the difference between the total amount realized by the transferor and the net 

40 balance due at the time of settlement of all recorded liens encumbering the real estate, or estate.

41 (3)a. An alternative form prepared by the Director to declare under penalties of perjury one of the 

42 following:

43 a. 1. That the sale or exchange of real estate is exempt from recognition of capital gain with 

44 respect to the tax year of the sale or exchange, or exchange.

45 b. 2. That all or a part of the gain realized that may be excluded from income with respect to the 

46 tax year of the sale or exchange, or exchange. 

47 3. That the sale or exchange of real estate is one of the following:

48 A. A transfer under a foreclosure of a mortgage or other lien instrument.

49 B. A transfer under a deed in lieu of foreclosure.
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50 b. with With respect to a claim of exemption or exclusion under paragraph (b)(3)a.1. or (b)(3)a.2. of 

51 this section, a statement of the facts and a citation to the provision or provisions of the Internal Revenue Code (Title 26, 

52 U.S.C.) relied upon for such exemption or exclusion must also be included in the declaration.

53 Section 2. Amend § 1606, Title 30 of the Delaware Code by making deletions as shown by strike through and 

54 insertions as shown by underline as follows:

55 § 1606. Withholding of income tax on sale or exchange of real estate by nonresident pass-through entities.

56 (a) Definitions.-

57 (4) "Transfer under a deed in lieu of foreclosure" includes all of the following:

58 a. A transfer by the owner of the property to the following:

59 1. With respect to a deed in lieu of foreclosure of a mortgage, the mortgagee, the assignee of the 

60 mortgage, or any designee or nominee of the mortgagee or assignee of the mortgage.

61 2. With respect to a deed in lieu of foreclosure of any other lien instrument, the holder of the 

62 debt or other obligation secured by the lien instrument or any designee, nominee, or assignee of the 

63 holder of the debt secured by the lien instrument.

64 b. A transfer by any of the persons described in paragraph (a)(4)a. of this section to a subsequent 

65 purchaser for value.

66 (5) "Transfer under a foreclosure of a mortgage or other lien instrument" includes the following:

67 a. With respect to the foreclosure of a mortgage, all of the following:

68 1. A transfer by the sheriff or other party authorized to conduct the foreclosure sale under the 

69 mortgage to one of the following:

70 A. The mortgagee or the assignee of the mortgage.

71 B. Any designee, nominee, or assignee of the mortgagee or assignee of the mortgage.

72 C. Any purchaser, substituted purchaser, or assignee of any purchaser or substituted 

73 purchaser of the foreclosed property.

74 2. A transfer by any of the persons described in paragraph (a)(5)a.1. of this section to a 

75 subsequent purchaser for value.

76 b. With respect to the foreclosure of any other lien instrument, all of the following:

77 1. A transfer by the party authorized to make the sale to one of the following:

78 A. The holder of the debt or other obligation secured by the lien instrument.
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79 B. Any designee, nominee, or assignee of the holder of the debt secured by the lien 

80 instrument.

81 C. Any purchaser, substituted purchaser, or assignee of any purchaser or substituted 

82 purchaser of the foreclosed property.

83 2. A transfer by any of the persons described in paragraph (a)(5)b.1. of this section to a 

84 subsequent purchaser for value.

85 (b) Estimated tax return; alternative forms. – Every nonresident pass-through entity that sells or exchanges 

86 Delaware real estate shall file with the Recorder for and on behalf of each of its nonresident members one of the following:

87 (1) A “Declaration of Estimated Income Tax” or a “Delaware Corporate Tentative Tax Return” for the 

88 quarter in which the sale or exchange is settled, applying the highest marginal rate of each of its nonresident 

89 members under § 1102 or § 1902 of this title, as the case may be, to an estimate of the nonresident member's 

90 distributive share of the gain recognized on the sale or exchange, or exchange.

91 (2) An alternative form prepared by the Director to calculate income tax at the highest marginal rate 

92 under § 1102 or § 1902 of this title, applied to the nonresident member's distributive share of the difference 

93 between the total amount realized by the transferor and the net balance due at the time of settlement of all recorded 

94 liens encumbering the real estate, or estate.

95 (3) An alternative form prepared by the Director to declare under penalties of perjury that the sale or 

96 exchange of real estate is exempt from recognition of capital gain with respect to the tax year of the sale or 

97 exchange, with a statement of the facts and a citation to the provision or provisions of the Internal Revenue Code 

98 (Title 26, U.S.C.) relied upon.

99 (4) An alternative form prepared by the Director to declare under penalties of perjury that the sale or 

100 exchange of real estate is one of the following:

101 a. A transfer under a foreclosure of a mortgage or other lien instrument.

102 b. A transfer under a deed in lieu of foreclosure.

103 Section 3. Amend § 1909, Title 30 of the Delaware Code by making deletions as shown by strike through and 

104 insertions as shown by underline as follows:

105 § 1909. Withholding of income tax on sale or exchange of real estate by nonresident corporations.

106 (a) Definitions.-

107 (4) "Transfer under a deed in lieu of foreclosure" includes all of the following:

108 a. A transfer by the owner of the property to the following:
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109 1. With respect to a deed in lieu of foreclosure of a mortgage, the mortgagee, the assignee of the 

110 mortgage, or any designee or nominee of the mortgagee or assignee of the mortgage.

111 2. With respect to a deed in lieu of foreclosure of any other lien instrument, the holder of the 

112 debt or other obligation secured by the lien instrument or any designee, nominee, or assignee of the 

113 holder of the debt secured by the lien instrument.

114 b. A transfer by any of the persons described in paragraph (a)(4)a. of this section to a subsequent 

115 purchaser for value.

116 (5) "Transfer under a foreclosure of a mortgage or other lien instrument" includes the following:

117 a. With respect to the foreclosure of a mortgage, all of the following:

118 1. A transfer by the sheriff or other party authorized to conduct the foreclosure sale under the 

119 mortgage to one of the following:

120 A. The mortgagee or the assignee of the mortgage.

121 B. Any designee, nominee, or assignee of the mortgagee or assignee of the mortgage.

122 C. Any purchaser, substituted purchaser, or assignee of any purchaser or substituted 

123 purchaser of the foreclosed property.

124 2. A transfer by any of the persons described in paragraph (a)(5)a.1. of this section to a 

125 subsequent purchaser for value.

126 b. With respect to the foreclosure of any other lien instrument, all of the following:

127 1. A transfer by the party authorized to make the sale to one of the following:

128 A. The holder of the debt or other obligation secured by the lien instrument.

129 B. Any designee, nominee, or assignee of the holder of the debt secured by the lien 

130 instrument.

131 C. Any purchaser, substituted purchaser, or assignee of any purchaser or substituted 

132 purchaser of the foreclosed property.

133 2. A transfer by any of the persons described in paragraph (a)(5)b.1. of this section to a 

134 subsequent purchaser for value.

135 (b) Estimated tax return; alternative forms. – Every nonresident corporation that sells or exchanges Delaware real 

136 estate shall file with the Recorder one of the following:
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137 (1) A “Delaware Corporate Tentative Tax Return” due for the quarter in which the sale or exchange is settled, 

138 applying the tax rate provided under § 1902 of this title to an estimate of the gain recognized on the sale or exchange, 

139 or exchange.

140 (2) An alternative form prepared by the Director to calculate income tax at the tax rate provided under § 1902 

141 of this title, applied to the difference between the total amount realized by the transferor and the net balance due at the 

142 time of settlement of all recorded liens encumbering the real estate, or estate.

143 (3) An alternative form prepared by the Director to declare under penalties of perjury that the sale or exchange 

144 of real estate is exempt from recognition of capital gain with respect to the tax year of the sale or exchange, with a 

145 statement of the facts and a citation to the provision or provisions of the Internal Revenue Code (Title 26, U.S.C.) 

146 relied upon.

147 (4) An alternative form prepared by the Director to declare under penalties of perjury that the sale or 

148 exchange of real estate is one of the following:

149 a. A transfer under a foreclosure of a mortgage or other lien instrument.

150 b. A transfer under a deed in lieu of foreclosure.

151 Section 4. This Act takes effect on July 1, 2018.

SYNOPSIS

This Act exempts the transfer of real estate acquired by foreclosure or deed in lieu of foreclosure from nonresident 
income tax withholding requirements.

This Act also makes technical corrections to conform existing law to the standards of the Delaware Legislative 
Drafting Manual.

Author: Senator Bushweller


