
Page 1 of 15
HD : AGD : KKA
0041420235

SPONSOR: Rep. Keeley

HOUSE OF REPRESENTATIVES

142nd GENERAL ASSEMBLY

HOUSE BILL NO. 461

AN ACT TO AMEND TITLES 5 AND 6 OF THE DELAWARE CODE RELATING TO REGULATION OF CREDIT 
COUNSELING AND DEBT MANAGEMENT.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF DELAWARE (Two-thirds of all members 
elected to each house thereof concurring therein):

1 Section 1. Amend Title 6, Chapter 24 of the Delaware Code by eliminating the title of that Chapter and substituting in lieu 

2 thereof the following:

3 “CHAPTER 24. CREDIT SERVICES AND DEBT MANAGEMENT ORGANIZATIONS”

4 Section 2. Amend Title 6, Chapter 24 of the Delaware Code by redesignating the existing statutory content as “Subchapter I. 

5 Credit Services Organizations” and creating a new subchapter to read as follows:

6 “Subchapter II. Debt Management Organizations

7 §2425. Purpose and Findings of the General Assembly 

8 The General Assembly of the State of Delaware finds that there has been a rapid increase in the number and variety of 

9 debt management services available to consumers in this State. While many providers of such services are doing so in a way 

10 that benefits consumers, creditors and the providers in a mutually acceptable manner, the instances of abuse in this expanding 

11 industry have created an unbalanced situation, necessitating the imposition of regulation of this industry for the purpose of 

12 protecting the consumers of these services.

13 §2426. Definitions

14 In this subchapter:

15 (1) “Consultation fee” means a fee paid by a consumer to a debt management services provider in connection with 

16 the processing of any application that the consumer makes for debt management services.

17 (2) “Consumer” means an individual who:

18 (a) resides in this State; and

19 (b) is seeking debt management services or has entered into a debt management services agreement.
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20 (3) “Conducting business” means providing, or offering or advertising to provide, debt management services to 

21 consumers.

22 (4) “Consumer education program” means a program or plan that seeks to improve the financial literacy of 

23 consumers.

24 (5) “Debt management counselor” means a permanent, temporary, or contractual employee of a debt management 

25 services provider or an independent contractor associated with a debt management services provider who 

26 provides counseling to consumers on behalf of the debt management services provider.

27 (6) “Debt management services” means receiving funds periodically from a consumer under and agreement with the 

28 consumer for the purpose of distributing the funds among the consumer’s creditors in full or partial payment of 

29 the consumer’s debts with those creditors.

30 (7) “Debt management services agreement” means a written contract, plan, or agreement between a debt management 

31 services provider and a consumer for the performance of debt management services.

32 (8) “Debt management services provider” means an individual, organization or entity that provides or offers to 

33 provide debt management services.

34 (9) “Fund” means the Debt Management Services Fund established under §2432 of this subchapter.

35

36 (10) “Maintenance fee” means a fee paid by a consumer to a debt management services provider for the maintenance 

37 or servicing of the consumer’s accounts with the consumer’s creditors.

38 (11) “Organization” means any group, individual, entity or organization that is exempt from taxation under §502(c) of 

39 the Internal Revenue Code.

40 (12) “Registrant” means an organization registered with the State of Delaware pursuant to this subchapter to provide 

41 or offer to provide debt management services to consumers within this state.

42 (13) “Resident agent” means an individual or entity acting as registered agent for service for a business entity pursuant 

43 to the Delaware Code.

44 (14) “Trust account” means an account that is:

45 (a) established in a federally insured financial institution;

46 (b) separate from the debt management services provider’s operating accounts;
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47 (c) designated as a “trust account” or other appropriate designation indicating that the funds contained 

48 therein are being held in a fiduciary capacity and are not the funds of the registrant, its officer, 

49 employees or agents;

50 (d) unavailable to the creditors of the debt management services provider; and

51 (e) used to hold funds paid to the debt management services provider by consumers for the purpose of 

52 disbursement to creditors of the consumer in accordance with the consumer’s debt management services 

53 agreement.

54 §2427. Applicability

55 This subchapter shall not apply to:

56 (1) The following persons or entities in the regular course of their respective businesses and professions:

57 (a) An attorney at law;

58 (b) An escrow agent;

59 (c) A certified public accountant;

60 (d) A banking institution, out-of-state bank, national banking association, credit union, or savings and loan 

61 association.

62 (e) A title insurer, title insurance agency, or abstract company;

63 (f) A judicial officer or other person acting under color of court order. 

64 (2) A person or entity performing services incidental to the dissolution, winding up or liquidation of a partnership, 

65 corporation or other business entity;

66 (3) A licensed lender, as defined under the Chapter 22 of Title 5 of the Delaware Code, engaged in adjusting a debt 

67 of a consumer held by that lender.

68 §2428. Registration of Debt Management Services Providers.

69 (a) Notwithstanding any other registration requirements of doing business in the State of Delaware, any person, entity 

70 or organization, not otherwise exempted from the applicability of this subchapter by §2427, shall file a registration statement 

71 with the State Bank Commissioner prior to conducting business within this State. The registration statement must contain:

72 (1) The name and address of the debt management services provider;

73 (2) The name and address of any person who directly or indirectly owns or controls 10 percent or more of the debt 

74 management services provider.
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75 (3) A full and complete disclosure of any unresolved litigation or complaint filed with or by a court or governmental 

76 authority of this or any other State, or the federal government, related to the operation of the debt management 

77 services provider.

78 (4) A statement that any litigation or complaint filed with or by any court or governmental agency in this State has 

79 been resolved, with full disclosure of how that matter was resolved.

80 (5) The name and address of the debt management service provider’s registered agent in this state authorized to 

81 receive service of process.

82 (6) A statement that none of the owners, officers directors and principals of the debt management services provider 

83 have never been convicted of a crime involving fraud, deceit, abuse of fiduciary capacity or theft.

84 (7) Proof that the registrant has posted the bond or other security required under §2431 of this subchapter.

85 (b) The debt management services provider shall update the statement not later than the 60th day after the date on which a 

86 change in the information required in the statement occurs.

87 (c) Each debt management services provider shall maintain a copy of the registration statement and any updates thereof in the 

88 files of the debt management services provider.

89 (d) Any person requesting a copy of the registration statement shall receive from the debt management services provider, 

90 within five business days of the request, a copy of the statement and all updates.

91 (e) The registration statement must be renewed every year, notwithstanding any updates made by the debt management 

92 services provider.

93 (f) The registration statement shall accompanied by a notarized affidavit, signed by each of any persons named as owners of 

94 more then 10 percent of the debt management services provider, attesting that all information contained in the registration 

95 statement is true and correct. 

96 (g) Discovery that any information contained in the registration statement is not correct shall subject the debt management 

97 services provider and any signatories to the penalties of this subchapter, cumulative of any other violation of Delaware Law 

98 constituted by such an action.

99 §2429. Registration Fees

100 (a) The State Bank Commissioner shall, by regulation, establish:

101 (1) A fee, not exceeding $2,000 for the receipt of a registration statement from a debt management services 

102 provider;

103 (2) A fee, not exceeding $1,000 for the receipt of registration renewal of a debt management services provider;
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104 (3) A fee, not exceeding $100 for each location in the State at which a registrant provides debt management 

105 services. For purposes of such a regulation, the advertising of a telephone number or the establishment of a 

106 web site accessible to Delaware consumers shall each constitute a “location” within the State.

107 (4) A fee, not exceeding $500 for the receipt of a statement of withdraw.

108 (5) A fee covering the costs of any investigation of a debt management services provider instituted under the 

109 provisions of §2438 of this subchapter.

110 §2430. Statement of Withdraw.

111 (a) In the event that a debt management services provider elects to cease conducting business in this State, the debt 

112 management services provider shall file with the State Bank Commissioner a statement of withdraw, providing:

113 (1) the effective date of the withdraw, not to be less than thirty days from the date of the filing of the statement of 

114 withdraw;

115 (2) a notarized statement that any litigation or complaint filed with or by any court or governmental agency in this 

116 state has been resolved, with full disclosure of the outcome.

117 (b) A debt management services provider may not withdraw its registration during the pendancy of any unresolved litigation or 

118 complaint within this State. However, a debt management services provider may cease conducting business in this State 

119 pending resolution of any such matters.

120 §2431. Bond Requirement.

121 (a) Prior to conducting business in the State, or - in the case of a debt management services provider already conducting 

122 business in this State upon enactment of this subchapter – within 30 days of enactment of this subchapter, a debt 

123 management services provider shall obtain a surety bond in the amount of  $500,000. 

124 (b) Proof of the bond shall be filed with any registration statement or renewal of a registration statement.

125 (c) The bond shall be issued by a bonding, surety or insurance company authorized to do business in this State, and shall 

126 run to the benefit of the State for the further benefit of any consumer who is injured by a violation of this subchapter 

127 or any regulations adopted for the implementation of this subchapter.

128 (d) Upon application to the Commissioner, the bond amount may be reduced or the bond waived if the volume of debt 

129 management services provided by the applicant does not warrant the need for a surety bond of that value.

130 (e) The liability of the surety:
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131 (1) shall not be affected by the insolvency or bankruptcy of the registrant or its agents, or by any 

132 misrepresentation, breach of warranty, failure to pay a premium, or other act or omission of the registrant or 

133 its agents; 

134 (2) shall continue as to all transactions of the registrant or its agents on behalf of the registrant for the 

135 period of the civil statute of limitations provided for in §2441 of this subchapter;

136 (3) shall not include any award of punitive damages; and

137 (4) shall not exceed, in the aggregate of all injured consumers, the amount of the bond.

138 § 2432. Debt Management Services Fund.

139 (a) There is established a Debt Management Services Fund that consists of: 

140 (1) All revenue received for the registration of organizations that provide debt management services under this 

141 subchapter; 

142 (2) Income from investments that the State Treasurer makes for the Fund; and 

143 (3) Any other fee or revenue received by the Commissioner under this subtitle. 

144 (b) The purpose of the Fund is to defray the costs and expenses incurred by the Commissioner that are related to the 

145 regulation of the debt management services business under this subtitle, including:

146 (1) Expenditures authorized under this subtitle; and 

147 (2) Any other expense authorized in the State budget. 

148 (c) The State Treasurer is the Custodian of the Fund, who shall deposit payments received from the Commissioner in to 

149 the Fund, and make all necessary investments of the fund to effect its purpose.

150 (d) The Fund is a continuing, non-lapsing fund and may not be deemed a part of the General Fund of the State. Unless 

151 otherwise provided by law, no part of the Fund may revert or be credited to the General Fund of the State; any other 

152 special fund of the State. 

153 (e) All costs and expenses of the Commissioner relating to the regulation of the debt management services providers 

154 under this subtitle shall be included in the State budget.

155 (f) If, in any fiscal year, the amount of the revenue collected by the Commissioner and deposited into the Fund exceeds 

156 the actual appropriation for the Commissioner to regulate the debt management services under this subtitle, the excess 

157 amount shall be carried forward within the Fund. 

158 (g) If, in any fiscal year, the amount of revenue collected by the Commissioner fails to meet, or is projected to fail to 

159 meet, the fiscal necessities of carrying out the requirements of this subchapter, the Commissioner may request an 
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160 appropriation from the General Fund to meet those expenses. The other identifiable funding sources of the State Bank 

161 Commissioner’s office shall not be applied to the expenses of carrying out the requirements of this subchapter.

162 §2433. Requirements for Providing Debt Management Services.

163 (a) A registrant may not perform debt management services for a consumer unless: 

164 (1) The registrant provides the consumer with a consumer education program.

165 (2) The registrant, through a debt management counselor, certified by an independent organization, has:

166 A. Prepared a financial analysis of and an initial budget plan for the consumer’s debt obligations; 

167 B. Provided a copy of the financial analysis and the initial budget plan to the consumer; and

168 C. Provided to the consumer, for all creditors identified by the consumer, a list of: 

169 (i.) The creditors that the registrant reasonably expects to participate in the management of the 

170 consumer’s debt under the debt management services agreement; and

171 (ii.) The creditors that the registrant reasonably expects not to participate in the management of 

172 the consumer’s debt under the debt management services agreement; 

173 (3) The registrant and the consumer have executed a debt management services agreement that describes the debt 

174 management services to be provided by the registrant to the consumer; 

175 (4) The registrant has a reasonable expectation based on the registrant’s past experience that each creditor of the 

176 consumer that is listed as a participating creditor in the consumer’s debit management services agreement will accept 

177 payment of the consumer’s debts owed to the creditor as provided in the consumer’s debt management services 

178 agreement; and

179 (5) A copy of the completed debt management services agreement has been provided to the consumer. 

180 (b) A registrant may provide to a consumer the materials required under paragraph (a)(2) of this subsection using the Internet 

181 if: 

182 1. A debt management counselor of the registrant has reviewed and approved the 

183 computer program or application used to create the financial analysis and initial budget plan; and 

184 2. The consumer is advised of the availability of counseling; and afforded the 

185 opportunity for counseling and for discussion of the financial analysis and initial budget plan with a debt 

186 management counselor at any time. 

187  (c) Each debt management services agreement shall: 

188 (1) Be signed and dated by the registrant and the consumer; and 
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189 (2) Include, in at least 12 point type: 

190 (A) The name, address, and phone number of the consumer; 

191 (B) The name, address, and phone number and license number of the registrant; 

192 (C) A description of the debt management services to be provided to the consumer and any 

193 fees to be charges to the consumer for the debt management services; 

194 (D)A disclosure pf the existence of the surety bond required under this subchapter;

195 (E) The name and address of the financial institution in which funds, paid by the consumer to the registrant 

196 for disbursement to the consumer’s creditor’s will be held;

197 (F) A notice of the right of a party to the debt management services agreement to rescind the debt 

198 management services agreement by given written notice of rescission to the other party; 

199 (G) A schedule of payments that the consumer must make to the debt management services provider 

200 including: 

201 (i.) The amount of each payment and the date on which each payment is due; and

202 (ii.) An itemization of the maintenance fees that will be retained by the debt management 

203 services provider, and the amount of money that will be paid to the consumer’s 

204 creditors, from each payment the consumer makes to the debt management services 

205 provider;  

206 (H) A list of: 

207 (i.) Each participating creditor of the consumer to which payments will be made under the 

208 debt management services agreement; 

209 (ii.) The amount owed to each creditor; and 

210 (iii.) A schedule of payments that the debt management services provider will make to each 

211 participating creditor from the consumer’s payments, including the amount of each 

212 payment and the date on which each payment will be made; and

213 (iv.) Each creditor that the registrant reasonably expects not to participate in the 

214 management of that consumer’s debt under the debt management services agreement; 

215 (I) A disclosure that the registrant also may receive compensation from the consumer’s creditors for providing 

216 debt management services to the consumer;
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217 (J) A disclosure that the registrant may not, as a condition of entering into a debt management 

218 services agreement, require a consumer to purchase for a fee a counseling sessions, an 

219 educational program, or materials and supplies; 

220 (K) A disclosure that the registrant may not require a voluntary contribution from a consumer for any service 

221 provided by the registrant to the consumer; 

222 (L) A disclosure that, by executing the debt management services agreement, the consumer authorizes any 

223 financial institution in which the registrant has established a trust account for deposit of the consumer’s funds 

224 to disclose to the Commissioner any financial records relating to the trust account during the course of any 

225 investigation or examination of the registrant by the Commissioner; 

226 (M) A disclosure that execution of a debt management services agreement may impact the consumer’s credit 

227 rating and credit scores; and 

228 (N) The following notice: 

229 ‘(Name of debt management services provider) is registered to provide debt management services in the State of 

230 Delaware. While this registration carries with it some regulation by the State of Delaware, it does not mean 

231 the State of Delaware has fully reviewed or approved all of the activities of (name of debt management 

232 services provider). If you have questions about any of the information you have been given by (name of debt 

233 management services provider), before you sign anything, you should seek appropriate legal counsel to 

234 determine if this transaction complies with Chapter 24 of Title 6 of the Delaware Code.’ 

235 (d) A debt management services agreement between a consumer and a person that is not a registrant under this subtitle shall be 

236 null and void, and all fees paid to the person under the debt management services agreement shall be recoverable by the 

237 consumer, together with reasonable attorney’s fees.

238 §2434. Trust account. 

239 (a) Within 2 business days after receipt, a registrant shall deposit, in a trust account established for the benefit of consumers, 

240 any funds paid to the registrant by or on behalf of a consumer for disbursement to the consumer’s creditors. 

241 (b) A registrant shall: 

242 (1) Maintain separate records of account for each consumer to whom the registrant is providing debt management 

243 services;
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244 (2) Disburse any funds paid by or on behalf of a consumer to the consumer’s creditors within 8 business days after 

245 receipt of the funds; and 

246 (3) In the case of any misdirected payments:

247 (i) Correct any misdirected payments resulting from an error by the registrant; and 

248 (ii) Reimburse the consumer for any actual fees or other charge imposed by a creditor as a result of the 

249 misdirection.

250 (c) A registrant may not commingle any trust account established for the benefit of consumers with any operating accounts of 

251 the registrant.

252 §2435. Fees for Debt Management Services.

253 (a) A registrant may not impose any fees or other charges on a consumer, or receive any funds or other payments from a 

254 consumer or another person on behalf of a consumer only as allowed under this section. 

255 (b) A registrant may charge a consultation fee not exceeding $50. The cost of a credit report on a consumer shall be paid from 

256 the consultation fee paid by the consumer. 

257 (c) A registrant my charge a monthly maintenance fee not exceeding $5 for each creditor of a consumer that is listed in the debt 

258 management services agreement between the registrant and the consumer. The total fees charged under this subsection may not 

259 exceed $40 per month. 

260 (d) A registrant may collect from or on behalf of a consumer the funds the consumer has agreed to pay the registrant under the 

261 debt management services agreement. 

262 (e) A registrant may not charge a fee to: 

263 (1) Prepare a financial analysis or an initial budget plan for the consumer; 

264 (2) Counsel a consumer about debt management; 

265 (3) Provide a consumer with the consumer education program described in the registrant’s license application; or 

266 (4) Rescind a debt management services agreement. 

267 (f) A registrant may accept a voluntary contribution from a consumer for a debt management services provided by the 

268 registrant if the aggregate amount of the voluntary contribution and any other fees received by the registrant from the consumer 

269 debt management services does not exceed the total amount the registrant is authorized to charge the consumer under 

270 subsections (b) and (c) of this section. 

271 (g) Before providing debt management services to a consumer, a registrant shall provide the consumer with a list of services 

272 and their charges describing: 
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273 (1) Those services that the registrant offers: 

274 (A) Free of charge if the consumer enters into a debt management services 

275 agreement with the registrant; and 

276 (B) For a charge if the consumer does not enter into a debt management services 

277 agreement with the registrant, and; 

278 (2) Those services that the registrant offers for a charge that are not offered as part of debt management services. 

279 (h) A registrant may not, as a condition of entering into a debt management services agreement, require a consumer to purchase 

280 for a fee a counseling session, an educational program,. or materials and supplies. 

281 (i) A registrant may charge a consumer a fee for a counseling session, an educational program, or materials and supplies if the 

282 consumer does not enter into a debt management services agreement with the registrant. 

283 (j) In addition to any other right of rescission contained in the debt management services agreement, a consumer may modify 

284 or rescind a debt management services agreement if the consumer is notified of a creditor’s nonparticipation under this 

285 subsection. If a creditor that is listed as participating in the debt management services agreement declines to participate in debt 

286 management services under the agreement, the registrant shall notify the consumer by certified mail, or other verifiable means 

287 approved by the consumer, at least 5 business days before the consumer’s next scheduled payment under the agreement. The 

288 notice shall include the identity of the creditor, and the right of the consumer to modify or rescind the agreement. A consumer 

289 who rescinds a debt management services agreement under this subsection is entitled to a refund of all unexpended funds that 

290 the consumer has paid to the registrant for the reduction of the consumer’s debt. 

291 (k) If a payment by a consumer under this section to a registrant is dishonored, the registrant may charge the consumer the 

292 amount allowable for dishonored checks or other instruments under Delaware Law, whether or not the consumer has entered 

293 into a debt management services agreement with the registrant.

294 (l) With respect to the provision of debt management services, if a registrant imposes any fee or other charge or receives any 

295 funds or other payments not authorized under this section, except as a result of an accidental and bona fide error, the debt 

296 management services agreement shall be void, and the registrant shall return the amount of the unauthorized fees, charges, 

297 funds, or payments to the consumer.

298 §2436. Accounting. 

299 (a) A registrant shall provide to each consumer with whom the registrant has a debt management services agreement a 

300 written accounting of the amount of funds received from the consumer for payment to the consumer’s creditors since 

301 the last report, and the amounts and dates of disbursements made to each creditor of the consumer since the last report. 
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302 (b) A registrant shall provide the accounting is required under subsections (a) of this section at least once during each 

303 calendar quarter; and upon cancellation or termination of the debt management services agreement.

304 §2437. Prohibited Activities.

305 (a) A registrant, inclusive of its owners, directors, employees, agents, or independent contractors, may not: 

306 (1) Charge a consumer or receive from a consumer money or other valuable consideration before completing performance 

307 of all services the debt management services provider has agreed to perform for the consumer, unless the debt 

308 management services provider has obtained a surety bond as required under §2431 of this subchapter;

309 (2) Purchase any debt or obligation of a consumer; 

310 (3) Lend money or provide credit to a consumer; 

311 (4) Obtain a mortgage or other security interest in property owned by a consumer; 

312 (5) Operate as a collection agency; 

313 (6) Structure a debt management services agreement in a manner that would result in a negative amortization of any of the 

314 consumer’s debts; 

315 (7) Make any false, misleading, or deceptive representations or omissions of information in connection with the offer, 

316 sale, or performance of any service;

317 (8) Offer, pay, or give a substantial gift, bonus, premium, reward, or other compensation to a person for referring a 

318 prospective customer to the registrant; 

319 (9) Offer an incentive, including a gift, bonus, premium, reward, or other compensation to a consumer for executing a 

320 debt management services agreement with the registrant; 

321 (10) Charge for or provide credit insurance; or

322 (11) Compromise any debts of a consumer unless the registrant has obtained the prior written approval of the consumer, 

323 and the compromise benefits the consumer. 

324 (12) Advertise or cause to be advertised, in any manner whatsoever, the services of the debt management services provider 

325 without first filing a registration statement with the State Bank Commissioner.

326 (b) Notwithstanding any other provision of State law, a registrant may not, directly, or indirectly, collect any fee for referring, 

327 advising, procuring, arranging, or assisting a consumer in obtaining any extension of credit or other consumer service from a 

328 lender or service provider if the registrant or any owner, officer, director, principal, or employee of the registrant, is an owner, 

329 partner, director, officer or employee of the lender or service provider. 
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330 (c) The prohibition contained in subsection (b) does not prohibit a registrant from referring, advising, procuring, arranging, or 

331 assisting a consumer in obtaining any extension of credit or other consumer service from a lender or service provider of which 

332 the registrant or any owner, officer, director, principle, or employee of the registrant, is an owner, partner, director, officer or 

333 employee, if the registrant does not directly or indirectly collect any fee; and the consumer is provided with a written disclosure 

334 of the relationship.

335 §2438. Investigation. 

336 (a) To discover any violations of this subtitle or to obtain any information required by this subtitle, the Commissioner or the 

337 Attorney General at any time may investigate the business of: 

338 (1) A registrant; 

339 (2) A person that is engaged or participating in the business of providing debt management services; and 

340 (3) Any other person that the Commissioner has cause to believe is violating this subtitle or any regulation adopted under 

341 this subtitle, whether that person claims to be within or beyond the scope of this subtitle. 

342 (b) For the purposes of this sections, the Commissioner and the Attorney General: 

343 (1) Shall be given access to the place of business, books, papers, records, safes, and vaults of the person under 

344 investigation; and 

345 (2) May summon and examine under oath any person whose testimony the Commissioner or Attorney General requires. 

346 (c) If, after an investigation conducted under this subsection, the Commissioner or Attorney General finds that the person that 

347 was investigated violated this subtitle or any regulation adopted under this subtitle, the person shall pay all reasonably incurred 

348 costs of the investigation. 

349 (d) If a person failed to comply with a subpoena or summons of the Commissioner or Attorney General under this subtitle or to 

350 testify concerning any matter about which the person may be interrogated under this subtitle, the Commissioner or Attorney 

351 General may file a petition for enforcement with any court of competent jurisdiction within the State. On petition by the 

352 Commissioner or Attorney General, the court may order the person to attend and testify or produce evidence.

353 (e) In the event that an investigation conducted by the Commissioner produces credible evidence of a violation of this 

354 subchapter, the Commissioner shall forward such evidence to the Attorney General, who shall initiate a prosecution the 

355 violation.

356 §2439. Penalty for Violation of Subchapter. 
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357 A person who knowingly violates any provision of this subtitle is guilty of a Class G felony and on conviction is subject to a 

358 fine not exceeding $1,000 for the first violation and not exceeding $5,000 for each subsequent violation and/or imprisonment 

359 not exceeding 5 years. 

360 §2440. Civil Action. 

361 In addition to any other remedies provided in this subtitle, a consumer may bring a civil action to recover for any damages 

362 caused by a violation of this subtitle, including court costs and reasonable attorney’s fees. Damages may be doubled if the 

363 victim is over the age of 65 or suffers from a physical or mental handicap. Punitive damages may be available to any successful 

364 plaintiff.

365 § 2441. Statute of Limitations. 

366 A private legal action may not be brought under this subchapter the later of 4 years after the date of the execution of the debt 

367 management services agreement to which the action relates or 3 years after the violation of the provisions of this subchapter.

368 § 2442. Burden of Proving Exemption 

369 In an action under this chapter the burden of proving an exemption under §2427 of this title shall be on the person or entity 

370 claiming the exemption.”

371 Section 3. Amend Subchapter II of Chapter 1 of Title 5 of the Delaware Code by creating a new section to read as follows:

372 “§146. Authority Over Debt Management Services Providers.

373 (a) The Commissioner shall have authority over debt management services providers as defined under §2426 of 

374 Title 6 of this Code. 

375 (b) Under that authority, the Commissioner shall have the responsibility to implement and ensure compliance of 

376 Subchapter II of Chapter 24 of Title 6 of the Delaware Code.

377 (c) The Commissioner may implement any and all such regulations necessary to fulfill this responsibility.”

378 Section 4. A position is created within the office of the State Bank Commissioner for processing of registrants and 

379 investigation of any debt management services provider, subject to appropriation of the necessary funding in the budget of the 

380 State Bank Commissioner.

381 Section 5. This act shall be subject to sunset review upon enactment of any federal statutory provision that substantially 

382 addresses the purposes of this act. Unless federally preempted by such legislation, this act shall remain in full force and effect 

383 until such time as sunset review is completed and any subsequent legislation is enacted.

384 Section 6. Any provision of this act that is deemed unlawful shall be stricken and the remainder of the act shall remain in full 

385 force and effect.
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SYNOPSIS

This act provides for the registration of debt management services providers conducting business in the State of Delaware. 
The providers would not be licensed, but would be required to post a bond prior to providing services in this State. They 
would be subject to regulation by the State Bank Commissioner to ensure compliance with the established prohibited 
activities. The State Bank Commissioner or the Attorney General would have the authority to investigate any alleged violation 
of fair practices by a debt management services provider. Consumers would also have a private right of action against any 
provider that committed unfair practices.


