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Executive Summary

Background

Delaware’s Legislative Oversight and Sunset Law, enacted in 1979 in Chapter 102 of Title 29,
provides for the periodic legislative review of state agencies, boards, and commissions
(collectively, “entity” or “entities””). The purpose of review is to determine if there is a public
need for an entity and, if so, to determine if it is effectively performing to meet that need.
Generally, an entity cannot be reviewed more than once every six years.

The Joint Legislative Oversight and Sunset Committee (“JLOSC” or “Committee”) is
responsible for guiding the review process. JLOSC is a bipartisan committee comprised of ten
legislators. Five senators are appointed to serve on the Committee by the Senate President Pro
Tempore and five representatives are appointed by the Speaker of the House.

Reviews are generally conducted over a ten to twelve month time period commencing in July.
The Committee’s Analyst compiles a comprehensive review of each entity, based on the
responses each entity provides on a questionnaire designed to meet statutory criteria, and then
prepares a preliminary report for the Committee members’ use during public hearings held in
February and March of each year. Public hearings serve as a critical component of the review
process because they provide the best opportunity for JLOSC to determine if there is a genuine
public need for the entity, and if the entity is beneficial to the public’s health, safety, and welfare.

At the conclusion of a review, JLOSC may recommend the continuance, consolidation,
reorganization, transfer, or termination (sunset) of an entity. Although the Committee has
“sunset” a small number of entities since its first reviews in 1980, the more common approach
has been for the Committee to work with an entity under review to formalize specific statutory
and non-statutory recommendations with an end goal of improving the entity’s overall
performance and government accountability.

2017 Sunset Reviews
This report details the work of the Committee from July 2016 through June 2017. Specifically, it
focuses on the following entities:

State Board of Education

Delaware Information and Analysis Center
Agricultural Farmland Preservation Foundation
Human Relations Commission

Board of Medical Licensure and Discipline
Board of Clinical Social Work Examiners
Diamond State Port Corporation

Guide to this Report

The following pages detail the work of the Committee during the first session of the 149"
General Assembly, including the Committee’s Final Recommendations and the individual entity
reports developed by the Committee’s Analyst. The reports served as references for the
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Committee during public hearings and facilitated the development of the Final
Recommendations.

Summary of 2017 Joint Legislative Oversight and Sunset Committee Actions

The Committee held public hearings regarding the State Board of Education, Delaware
Information and Analysis Center, Agricultural Farmland Preservation Foundation, and Human
Relations Commission. As a result of the public hearings and subsequent Committee meetings
and deliberations, the Committee recommended the continuation and release of three entities,
and hold over of one entity.

State Board of Education — Held Over to 2018

The Committee made several Recommendations for the State Board of Education (“SBE”), an
advisory Board to the Department of Education (“Department”). The Committee’s
Recommendations include amending the Board’s governing statute, clarifying SBE’s duties,
revising the Executive Director’s job description, modifying meeting time and locations,
providing additional opportunity for public comment at meetings, and adding two non-voting
Board members. At the time of the Final Report’s publication, the recommended legislation has
not yet been released. The Committee recommended to hold over SBE, which must report back
to the Committee in January 2018. At that time, the Committee will consider whether to continue
and release the Board from review upon enacted legislation or terminate the Board. In May 2017,
the Joint Finance Committee voted during budget markup to eliminate SBE. The Committee’s
Analyst will continue to monitor SBE’s status as the budget bill is finalized.

Delaware Information and Analysis Center — Released from Review.

The Committee recommended continuing the Delaware Information and Analysis Center
(“DIAC”) and releasing it from review, with a letter of support to the Joint Finance Committee
for funding for an Intelligence Analyst. Such funding which will support DIAC’s goal of being a
24/7 operation. The Committee considered adding DIAC to the Delaware Code, but made no
recommendation to do so.

Agricultural Farmland Preservation Foundation — Released Upon Enactment of Recommended
Legislation.

The Committee recommended continuing the Agricultural Farmland Preservation
Foundation (“Foundation™) and releasing it from review upon the enactment of recommended
legislation, which includes adding standard language to the Foundation’s governing statute
regarding removal of Trustees and limiting review of a preservation easement after 25 years. At
the time of the Final Report’s publication, Senate Bill 74 has not yet been enacted.

Human Relations Commission — Released Upon Enactment of Recommended Legislation.

The Committee recommended continuing the Human Relations Commission (“Commission”)
and releasing it from review upon enactment of recommended legislation, which includes
amendments to its governing statute to reduce the Commission’s size, adding standard language
quorum and removal of Commission members, increasing availability of Commission meetings
to public through video meetings, and references its powers and duties under the Equal
Accommodations and Fair Housing Acts. At the time of the Final Report’s publication, Senate
Bill 122 has not yet been enacted.
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Board of Medical Licensure and Discipline — Released Upon Enactment of Recommended
Legislation.

The review for the Board of Medical Licensure and Discipline was conducted in 2016 and the
Board was continued and released from review, with reporting requirements. The Committee
also recommended legislation to amend the Board’s governing statute; HB 426 of the 148"
General Assembly did not pass. With the assistance of the Director of the Division of
Professional Regulation, the legislation was reintroduced as Senate Bill 39 in the 149" General
Assembly. The Committee recommended in 2017 to release the Board upon enactment of Senate
Bill 39.

Board of Clinical Social Work Examiners — Released Upon Enactment of Recommended
Legislation.

The Committee and staff will continue to work with the Board of Clinical Social Work
Examiners (“Board”) and the Division of Professional Regulation to meet the 2015
recommendation that the Board revise its governing statute. This revision will modernize the
practice of social work throughout the State. The Committee and Board expect this legislation to
be addressed in January 2018. At the time of the Final Report’s publication, the recommended
legislation has not yet been released.

Diamond State Port Corporation — Released with Reporting Requirements.

The Committee released the Diamond State Port Corporation (“DSPC”) with reporting
requirements regarding the status of the hiring hall and cranes. In January 2017, the Committee
received updates from DSPC and recommended additional monitoring of the hiring hall and
cranes.

JLOSC Improvement — Legislation to Clarify the Committee’s Governing Statute.

The Committee voted to amend 8§ 10214, Title 29, to clarify the Committee’s authority to hold
over entities or recall entities that could have but failed to meet a JLOSC recommendation, or
when legislation recommended by the Committee fails to be enacted. At the time of the Final
Report’s publication, Senate Bill 74 has not yet been enacted.

Entities Under Review in 2018
The Committee selected the following entities for review in 2018:

e Division of Waste and Hazardous Substances
o Restricted to that Division’s Management of the HSCA fund.
e Council on Correction
e Child Protection Accountability Commission
e Board of Occupational Therapy
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Website: legis.delaware.gov
The Sunset Law in Delaware, Chapter 102 of

Title 29, enacted in 1979, provides for the
periodic legislative review of state agencies,
boards, and commissions. The purpose of sunset
review is to determine whether there is a public
need for an agency, board, or commission and,
if so, to determine whether it is effectively
performing to meet that need. Agencies may be
reviewed once every six years.

The Joint Legislative Oversight and Sunset
Committee (“JLOSC”) 1is responsible for
guiding the sunset review process. JLOSC is a
bipartisan committee comprised of ten
legislators. The Senate President Pro Tempore
and the Speaker of the House of Representatives
each appoint five members to serve on JLOSC.

Sunset reviews are generally conducted over a
ten month period commencing in July. A
comprehensive review of each agency, based on
statutory criteria, is performed by the JLOSC
Analyst, who subsequently prepares a
preliminary report for use by JLOSC during the
public hearings, which take place in February
each year. Public hearings serve as a critical
component of this process, as they provide an
opportunity for JLOSC to best determine
whether the agency is protecting the public’s
health, safety, and welfare.

At the conclusion of a sunset review, JLOSC
may recommend the continuance, consolidation,
reorganization, transfer, or termination (sunset)
of an agency, board, or commission. Although
JLOSC has sunset several agencies since its first
set of reviews in 1980, the more common
approach has been for JLOSC to work with the
entity under review to formalize specific
statutory and non-statutory recommendations,
with the goal of improving the entity’s overall
performance and government accountability.
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2017 Final Recommendations:
Delaware State Board of Education

The Joint Legislative Oversight and Sunset Committee recommends that the State Board of Education (“Board”)
be held over, and report before the JLOSC in January 2018.

1. At the JLOSC public hearing, the Committee noted that the statute is not clear in stating the duties of the
Board.

RECOMMENDATION: The Board shall clarify Title 14, § 104-107, and report to the JLOSC the Board’s
duties, including accountability.

OUTCOME: The Board provided an updated appendix to the Committee, clarifying the Board’s duties,
including accountability.

2. The Board requested amending the statute to include a process to remove a board member.

RECOMMENDATION: The Board shall draft, and submit to JLOSC amendments to Title 14, § 104-107 to
include a process to remove a board member.

OUTCOME: The Committee will update legislation in January 2018 if the Board is recommended to continue.

3. As discussed in the JLOSC Public Hearing, the Committee expressed concern regarding the mandated duties of
the Board and Executive Director. The Executive Director may have acquired additional duties that the
Committee deems beyond the scope of the Executive Director’s job duties.

RECOMMENDATION: The Board will present to the Committee a revised Executive Director job description
to better align with the Board’s duties.

OUTCOME: The Board provided the Committee with a revised Executive Director job description.

4. As discussed in the JLOSC Public Hearing, the regular Board meetings are not accessible to all public
school families in Delaware since the meetings are always held in Dover, during the day and several hours
long.

RECOMMENDATION: The Board shall provide amendments to the JLOSC which require the Board to
hold monthly meetings at locations among the three counties on a rotating basis, locations to host agenda
items that are relevant to that specific county, and staggering the locations to make the meetings suitable for
parents, teachers, and other community members from all counties to attend.

5. As discussed in the JLOSC Public Hearing, the regular Board meetings are held during working hours and tend
to be very lengthy, which can a hardship for public attendees.

RECOMMENDATION: The Board shall hold regular meetings at or after 5pm.

6. As discussed in the JLOSC Public Hearing, the regular Board meetings only allow public hearing at the
beginning of their meeting. This would allow the public to interact with the Board per agenda item.

RECOMMENDATION: The Board shall draft and submit to JLOSC a draft bill to include allowing public
comment before voting on action items; the Board shall also submit to JLOSC a list of issues that will be
exceptions to the public comment provision.
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7. As noted by members of the Committee and public during the Public Hearing, information should be
accessible to those that cannot attend meetings or access the SBE website.

RECOMMENDATION: The Board shall make available information for Delawareans that are not able to travel
to meeting locations or have internet access. These documents should be distributed to the public through public
libraries, as well as information added to school calendars and newsletters.

8. As discussed in the JLOSC Public Hearing, the Board does not have a clearly defined process for their support
or non-support of legislation. Consideration should be made to include each Board member opinion when
commenting on any legislation. As a citizen’s voice, the Board should consider support or non-support, of the
public that attend or provide comment to the Board should be considered as well.

RECOMMENDATION: The Board shall create and submit to JLOSC a clear and defined process for
supporting or not-supporting proposed legislation. The Board, as the citizen’s voice, should include consideration
of the public that attend Board meetings and provide comment to the Board. So that FOIA applies, this process
shall be developed and approved in a public Board Meeting.

9. As proposed by the Board in the JLOSC questionnaire, consider additional voices to the Board process by
adding the teacher of the year as a non-voting member to the Board.

RECOMMENDATION: The Board shall draft and submit JLOSC amendments to Title 14, § 104 to add two
non-voting members to the Board. These members can include the Teacher of the Year, current students,
representatives from the military, or disability community.
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A NOTE ABOUT THIS REPORT

The information provided in this report is taken from the Joint Legislative Oversight and Sunset
Committee (“Committee”) Performance Review Questionnaire, as it was completed by the agency under
review. When appropriate, the Analyst who prepared this report made minor changes to grammar and
the organization of information provided in the questionnaire, but no changes were made to the
substance of what the agency reported. Additional points of consideration which arose in analyzing the
questionnaire and compiling this report is addressed in the section titled “Additional Comment from the
Committee’s Analyst.”
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AGENCY HISTORY

The first reference to an officially titled Delaware State Board of Education (“Board”) was made in
1875, with the order for the governor to appoint a state superintendent of free schools.*

Several reorganizations of the Board over the years led to significant changes in 1997 through the
Department of Education Act of 1997. This Act made the Governor responsible for selecting the State
Superintendent. The State Superintendent became a member of the Governor’s cabinet. The Department
of Public Instruction was renamed the Department of Education (“Department”) and became a cabinet
agency.

Through legislation passed in 2001, the Board became responsible for authorizing charter schools?, and
charged with the responsibility of approving all regulations of the Higher Education Commission.’
Legislation passed in 2010, which dissolved the Higher Education Commission and created the Office of
Higher Education (“Higher Education™) within the Department. The legislation also designated the
Secretary of Education (“Secretary”) to approve all Higher Education regulations, unless subsequent
legislation specified that such regulations required the assent of the Board.

In 2009, legislation modified the Board’s membership to include an at-large member, two residents from
New Castle County outside the City of Wilmington, one resident from Kent County, and one resident
from Sussex County. Previously, Board membership included three New Castle County members
outside of the City of Wilmington, one resident from Kent County, and one resident from Sussex
County. Membership of New Castle County members was set at three with one specified from the city
of Wilmington.”

The US Department of Education audited the State’s Perkins grant and state plan, and determined that
neither the Department nor the Delaware Advisory Council for Career Technical Education
(“DACCTE”) had the required governance structure or policy-making authority to be the State’s eligible
Perkins agency. Legislation passed in 2013 made the Board the eligible and sole agency responsible for
the supervision and administration of career technical education for purposes of the federal Carl D.
Perkins Career and Technical Education Act of 2006 (Perkins IV) and any subsequent reauthorization of
the Perkins law, and subjected the Board to Perkins’ requirements and implementing regulations .°

JUSTIFICATION/NEED FOR EXISTENCE

The State initially established the Board as a governance structure over its diverse public education
system. Today, the Board is the non-politicized, citizens’ voice in education policy serving as policy
makers, advocates for education and students, liaisons to other stakeholders, and a consensus builder.

JOINT LEGISLATIVE OVERSIGHT AND SUNSET COMMITTEE REVIEW HISTORY

This is the first time the Committee has reviewed the Board.

! Found at http://archives.delaware.gov/collections/aghist/8005.shtml.
? See http://delcode.delaware.gov/sessionlaws/gal41/chp164.shtml.
? See http://delcode.delaware.gov/sessionlaws/gal41/chp188.shtml.
* See http:/delcode.delaware.gov/sessionlaws/gal45/chp051.shtml.
> See http://delcode.delaware.gov/sessionlaws/gal47/chp083.shtml.



http://delcode.delaware.gov/sessionlaws/ga141/chp164.shtml
http://delcode.delaware.gov/sessionlaws/ga141/chp188.shtml
http://delcode.delaware.gov/sessionlaws/ga145/chp051.shtml
http://delcode.delaware.gov/sessionlaws/ga147/chp083.shtml
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VISION, MISSION, GUIDING PRINCIPLES

These statements directly align with the enabling legislation and accurately reflect the Board’s mission:

Vision Statement
All Delaware students are prepared to lead full and productive lives and be successful in the 21st century
global society.

Mission Statement

In collaboration with community and stakeholders, the Delaware State Board of Education serves as the
primary voice for Delaware citizens on education policy to create a world class education system for
every student.

Guiding Principles

1. Further our thriving democratic society with opportunities for an excellent and equitable education for
all students.

2. Enrich education policymaking with the inclusion of diverse perspectives that represent the breadth
and depth of Delaware's citizens.

3. Utilize research-based viewpoints to inform decisions in the best interest of all students.

4. Advocate for the development of the whole child through learning, teaching, and community
engagement

GOALS & KEY PRIORITIES

The Board’s overarching goal is to use high standards and rigorous expectations for students, teachers,
and leaders, and ensure that all Delaware students graduate ready for college, career, and High
Expectations Citizenship.

The Board published a Strategic Plan and Key Priorities and Focus Areas for 2016-17. The Key
Priorities and Focus Areas document was developed instead of a new strategic plan, due to the transition
the State is currently undergoing regarding education and new systems in development. These
transitions are a result of Every Student Succeeds Act (“ESSA”) and the potential changes of leadership
on the Board and within the Department. The Board’s Strategic Plan was first published in the fall of
2011, before the Board implemented its online meeting software. The Board’s current strategic plan has
been updated each fall to incorporate updated accomplishments and enable the Board to review the key
focus areas within the plan. The 2011-2015 Strategic Plan, which was updated in September 2016, can
be found in Appendix A.

THIS SPACE INTENTIONALLY LEFT BLANK
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Below are the Board’s Key Priorities and Focus Areas for 2016-17.

Delaware State Board of Education - Key Priorities and Focus Areas for 2016-2017

Standards and Assessments

«Drive implementation of rigorous and consistent content standards aligned to College and Career Readiness with
clearly communicated expectations for learning

eAssessments aligned to standards, which measure student learning, growth, depth of knowledge, and readiness

Accountability and School Supports

eClear and visible stakeholder enagagement in the development of our state's ESSA plan

«State and School Accountability systems measuring performance and growth across multiple metrics
Supports for systemic and sustainable models to build high performing schools throughout our state
*High quality educational programs and opportunities available to all students

*School Profiles and performance dashboards which transparently highlight successes and best practices

Educators as Catalysts

, *Prepare educators for success as they enter our classrooms by implementing performance expectations across

multiple measures for all educator preparation programs

AIEk oProvide our most high need students equitable access to excellent education and ensure that they are not
disproportinately served by ineffective or inexperienced educators

#Align Licensure, Certification, and Professional Learning with standards in the profession

sInvest in the growth and development of instructional leaders, great teachers, and specialists within our schools

Readiness for Success

sincrease access to high quality Early Learning for all students, focus on elevating the professional learning and
licensure structures for early learning educators, and enhance funding structures to align with the necessities of

intfeased wly leammg progmms

Delaware's Education System is built upon standards

A core foundation of principles integrating Content, Performance, and Educator
standards across all priority and focus areas

The Board reviews its progress against its strategic plan annually. It also tracks its actions against the
key areas in the strategic plan by using an issue item report generated by the Board’s online meeting
management software. The software creates an annual report card that shows how many times the Board
had items on its agenda aligned to the four key areas in its strategic plan. The Board also routinely
brings in the National Association of State Boards of Education (“NASBE”) to work with the Board on
effective board governance and policy effectiveness. The NASBE generally works with the Board
during Board retreats or special professional development sessions for Board training held by the
NASBE.
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COMPOSITION & STAFFING OF THE STATE BOARD OF EDUCATION

The Board’s governing statute requires 7 voting members. The Governor appoints and the Senate
confirms each member, who must be a Delaware citizen. The Governor names the President, who serves
at the Governor’s pleasure. Each remaining member is appointed to serve for 6 years, until that
member’s successor qualifies. Currently, there is 1 vacancy on the Board, due to a member moving out
of state after the General Assembly session ended in 2016. The Board expects Governor Carney to
appoint new members.

Board members are appointed based on their character and fitness and subject to the following
qualifications:
- At least 2 members of the Board must have had prior experience on a local board of
education.
- No more than 4 members of the Board may belong to the same political party.
- No person is eligible for appointment who has not been for at least 5 years immediately
preceding appointment.
- No person may be appointed to the Board who is in any way subject to its authority.

The Board’s President is appointed from the State at large. The remaining 6 members consists of at least
1 resident of the City of Wilmington, 2 residents from New Castle County outside the City of
Wilmington, 1 from Kent County, 1 from Sussex County, and 1 member at large.

The Board’s governing statute does not address removal of a Board member. When a vacancy occurs for
any cause, including resignation, the Governor fills the unexpired term until a successor qualifies for
appointment.

Current Board Members

NAME POSITION COUNTY OCCUPATION APPOINTED/RE-
HELD APPOINTED
[EXPIRATION
1. Dr. Teri Quinn Gray President New Castle Commercialization 2009/at the
Manager pleasure of the
Governor
2. Nina Lou Bunting Vice President Sussex Retired Teacher 2015/
June 2021
3. Gregory B. Coverdale, Jr. Wilmington, Financial Planner 2010/ June 2016
New Castle
4, G. Patrick Heffernan New Castle IT Manager 2008/2015/ Jan
2021
5. Barbara B. Rultt, J.D. Kent Retired Lawyer 2005/2012/ May
2018
6. Dr. Terry M. Whittaker New Castle Provost 2007/2014/
April 2020
7. Jorge Melendez Sussex Career Agent 2007/2011/

(RESIGNED 9/2016) March 2017
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Staff:
The Board and the Department have agreements between them regarding staffing, office space, and
meeting space. The Board’s annual budget includes allocation for 1 staff member, the Executive

Director. The Department provides the Board’s administrative assistant.

Compensation:

Members are compensated $100.00 for each day’s attendance at Board meetings, not to exceed 24 days’
attendance in any 1 calendar year. Members are reimbursed for their actual travel and other necessary
expenses incurred in attending meetings and transacting the business of the Board.

Member Training:

All Board members are provided training on the Board’s procedures, policy manual, and responsibilities.
The Deputy Attorney General (“DAG”) assigned to the Board provides members with information
regarding the Freedom of Information Act (“FOIA”) and conflicts of interest. As a member of NASBE,
the Board is able to send, free of charge, 2 new Board members each year to training with board
members across the country. The Board also utilizes memberships with National Association of Charter
School Authorizers (“NACSA”) and Education Commission of the States (“ECS”) for additional
professional development. Representatives from the NASBE regularly attend retreats or work sessions
to review recommendations related to effective state board governance practices and policy research.

Conflict of Interest:

To avoid conflicts of interest, Board members take an oath of office and are subject to review by the
Public Integrity Commission. Members also regularly receive guidance and counsel from the DAG
assigned to the Board.

Staffing:

The Board’s annual budget provides for 1 staff person, the Executive Director. Additionally, the
Department assigns 1 staff person for administrative support to the Board.

The Board has hired summer interns each of the past 3 years, from the Department’s Educators as
Catalysts program, the University of Delaware, and Education Pioneers. Additionally, the Board
contributed to or fully funded contracts with organizations or companies to staff several studies and
projects involving research and program analysis. Lastly, the Board contracted with an independent
contractor to assist with press releases and publications, due to time and staff limitations.
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DUTIES, RESPONSIBILITIES & AUTHORITY

Title 14 of the Delaware Code provides for the Board’s duties, responsibilities, and authority, and
includes the following:

(1) Provide the Secretary with advice and guidance on the development of education policy where
rule- and regulation-making authority is entrusted jointly to the Secretary and the Board. Provide
guidance on new initiatives which the Secretary may propose. The Secretary is to consult with the
Board regularly to ensure that policy development benefits from the breadth of viewpoint and the
stability which a citizens' board can offer, and that rules and regulations presented to the Board for
its approval are developed with the Board’s input. The Board may also recommend certain initiatives
for the Secretary to undertake to improve public education in Delaware.

(2) Provide the Secretary with advice and guidance on the Department's annual operating budget and
capital budget requests.

(3) Provide the Secretary with guidance in the preparation of the annual report specified in 8 124 of
Title 14, including recommendations for additional legislation and for changes to existing
legislation.

(4) Provide the Secretary with guidance concerning the implementation of the student achievement
and statewide assessment program specified in § 122(b)(4) of Title 14.

(5) Decide, without expense to the parties concerned, certain types of controversies and disputes
involving the administration of the public school system.

(6) Fix and establish the boundaries of school districts which may be doubtful or in dispute, or
change district boundaries.

(7) Decide on all controversies involving rules and regulations of local boards of education.

(8) Subpoena witnesses and documents, administer and examine persons under oath, and appoint
hearing officers to conduct investigations and hearings related to paragraphs (5), (6), and (7) above.

(9) Review the Secretary’s decisions, upon application for review, where specific provisions of this
title provide for such review. The Board may reverse the decision of the Secretary only if it decides,
after consulting with legal counsel to the Department, that the Secretary's decision was contrary to a
specific state or federal law or regulation, was not supported by substantial evidence, or was
arbitrary and capricious.

(10) Approve Department rules and regulations that the Title 14 has specified the Board to approve,
before such regulations are implemented.

(11) Approve rules and regulations governing institutions of postsecondary education that offer
courses, programs of courses, or degrees within the State or by correspondence to residents of the
State.

(12) Decide appeals of decisions by the board of directors of a charter school to suspend or expel a
student for disciplinary reasons.
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(13) Digitally record all regular monthly public board meetings and make the recordings available to
the public on the Department’s website within 7 business days of each meeting.

(14) Serve as the State Board for Vocational-Technical Education (Career and Technical Education).
Serve as the "eligible agency"” and sole agency responsible for the supervision of administration of
career and technical education for purposes of the federal Carl D. Perkins Career and Technical
Education Act of 2006 (Perkins 1V).

Since 2005, the Board President has co-chaired the P-20 Council. Board staff also attends meetings and
provides support to the Council. The P-20 Council is responsible for coordinating educational efforts of
publicly-funded programs, from early care through higher education, and fostering partnership among
groups concerned with public education.

ENACTED LEGISLATION IMPACTING THE BOARD

Federal Laws Impacting the Board

Reauthorization of the Perkins Act is the pending federal legislation that would most directly impact the
Board’s responsibilities. As Delaware’s eligible agency for Perkins funding, the Board is working with
the federal delegation to ensure that reauthorization of the Perkins Act will continue to fund vocational
education at a fair and equitable level for Delaware students.

Until the Perkins Act is reauthorized, the Board operates under the existing Perkins Act. The Board may
be required to take on additional responsibilities, depending on the changes made when the Perkins Act
IS reauthorized.

The Board continues to monitor finalized regulations from the United States Department of Education
(“USDE”) regarding the Elementary and Secondary Education Act, as reauthorized in Every Student
Succeeds Act (“ESSA”), Individuals with Disabilities Education Act (“IDEA”), Higher Education Act,
and recent regulations pertaining to higher education institutions and educator preparation programming.

PENDING LEGISLATION

When the Board submitted its JLOSC questionnaire, no legislation in Delaware was pending. The Board
regularly discusses bills that impact the responsibilities of the Board, including an overview of the entire
legislative session during its July meeting.
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EXECUTIVE ORDERS IMPACTING THE BOARD

There have been several executive orders which impact the Board due to the requirement of a
representative to serve on a task force or commission. There are also several executive orders which
impact the responsibilities and actions of the Board.

EO 62: Creating the Delaware Every Student Succeeds Act Advisory Committee to Guide Executive
Branch Leaders in the Development of the Delaware State Essa Plan, 08/30/16.

EO 61: Establishing a Delaware Pathways Steering Committee. 08/11/16.

EO 57: Establishment of the Delaware Open Data Council to Promote a More Open, Accountable and
Effective Government. 01/27/16.

EO 46: Establishes the City of Wilmington Education Advisory Group, comprised of at least 15
members appointed by the Governor in consultation with elected representatives from the city, 09/25/14.

EO 45: Creating the youth re-entry education task force to examine educational opportunities offered to
juveniles involved in the juvenile justice system and returning to the community, 05/09/14.

EO 42: Creating the Delaware Background Check Task Force to Conduct a Comprehensive
Examination of Delaware’s Criminal Background Check and Child Protection Registry Check
Requirements Relating to Individuals Working with Children and Youth, 01/13/14.

EO 36: Review and Reform of State Agency Regulations, 06/14/12.

EO 31: Improving Access to Public Records Through Uniform Procedures for Freedom of Information
Act Requests, 10/20/11.

EO 15: Fostering Science, Technology, Engineering and Mathematics ("STEM™) Education in Our
Schools and Creating a STEM Council to Lead Those Efforts, 02/18/10.

EO 47: Requiring the Board President to serve as co-chair of the P-20 Council, 2005.
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ADMINISTRATIVE PROCEDURES ACT COMPLIANCE

The Board does not promulgate rules or regulations, but does provide final approval or assent to
regulations promulgated by the Department, the Delaware Interscholastic Athletic Association
(“DIAA”), and the Professional Standards Board (“PSB”). The Board reviews and considers on a
monthly basis regulation changes. The list of all regulatory action taken within the last 3 years is
included iﬁn Appendix E. In total there are 104 regulations under the Board’s authority for final approval
or assent.

The Board’s process for approving regulations is as follows:

Department Regulations:

Proposed regulations are submitted to the Registrar of Regulations for public comment and to the
Board as discussion items for the Board while public comment is accepted.

The Department reviews the public comment and determines whether to make changes to the
proposed regulations based on the comments.

The Department presents the regulations to the Board for approval. The Board must either
approve or not approve the regulations. When substantive changes are made, the changed
regulations go back for public comment and, afterward, the Department decides whether to bring
them forward for final action.

During the discussion month on the Board agenda, the Board discusses proposed amendments to
the regulation and asks questions or provides feedback to the Department.

Once public comment is closed, the Board is provided with all public comment and discusses
with the Department about its decision to either incorporate or not incorporate the comments.
Four affirmative votes are required for the Board to take action on a regulation, or the proposed
changes to the regulation do not pass.

The Department can bring back regulation that did not pass for amendments, but follows the
same process of publication, discussion, and approval from the Board.

PSB Regulations

The PSB brings recommendations for revisions to regulations to their subcommittee, then to the
full PSB, which votes whether to request the Board’s approval to publish the regulation.

If the Board approves the regulations for publication, the PSB submits the proposed regulations
to the Registrar of Regulation for publication. The PSB and the Board both receive public
comment for 30 days.

While the proposed regulations are out for public comment, the Board and the PSB place the
regulations on their agendas as discussion items. When comment is closed, the PSB reviews
comments, makes any changes they deem appropriate, and vote to send the regulation forward
for the Board’s final approval. The regulations go back out for 30 days of public comment if
substantive changes are made.

Four affirmative votes are required for the Board to take action on a regulation, or the proposed
changes to the regulations do not pass.

The PSB can bring back regulations that did not pass for amendments, but follows the same
process of publication, discussion, and approval from the Board.

® See http://requlations.delaware.gov/AdminCodeltitle14/.
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Updates to the Board’s APA manual are needed to address outdated language, clarifications to the
appeals section, technology changes, and staff responsibilities. The Board’s DAG and Executive
Director typically work together to update the manual.

The Board approves regulations related to educator licensure and certification, and assessments used in

the licensure process. The Board does not, however, convey licenses or certifications, nor does it
administer the assessments.

FREEDOM OF INFORMATION ACT COMPLIANCE

The Department handles all of the Board’s FOIA complaints. The Department’s FOIA coordinator, and
the Board work together to comply with any FOIA requests. The Department has received 2 FOIA
complaints regarding the Board. In the first complaint, there was a finding of no violation of FOIA. In
the second complaint, the Board was found to have inadequately supplied a venue large enough for
overflow attendees to participate in open meetings. As a result of this ruling, the Board has an overflow
room with full viewing access to the meetings.

The Board’s executive sessions are posted on the agenda. Topics discussed in executive session include
student disciplinary appeals, personnel issues, or pending litigation. Minutes are taken for executive
session and maintained. No action is taken in executive session and minutes are taken in regular session
when the Board takes action based on discussion from an executive session.

Agendas are posted publicly. Minutes and audio recordings are posted on the Board’s website within 5
days of being approved.’

Complaints Process

The Board does not hear or receive official complaints. It does hear appeals to actions of the local or
charter board or the DIAA Board. The Board has heard 19 appeals over the past three years. The Board
pays for the hearing officer and any associated fees dealing with such appeals from State budget
allocation. Those hearings are held in accordance with the appeal process. This process is fully outlined
in the Board’s Procedures Manual and posted on the home page of the Board’s website.

The Board office and Board members do receive complaints from individuals regarding school
operations, department procedures, or district actions. The process for handling these complaints is to
gather information from the caller or email and provide the person with the appropriate entity to address
their complaint as well as information that will assist them in their request. The Board also notifies the
school, district, or department area, of the complaint received, with a request that they reach out to the
individual directly.
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" The Board’s website is at http://www.destateboarded.k12.de.us.
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FISCAL INFORMATION

External factors that have impacted the Board over the past 3 years include opportunities to apply for
and receive grants from NASBE to increase the number of professional development workshops,
stakeholder outreach, and research enacted by the Board. In the past 3 years, the Board has received
$48,000 in grant funds. The NASBE also provided professional development grants to grant team
members. Overall, the NASBE provides multiple resources and access to professional development for
Board members, staff, and grant team members.

Actual Revenue:

Fiscal Year Source(s) of Funds Amount

FY17 (budgeted) General Fund $223,100.00
Outside Funds: NASBE Grant $15,000.00

FY16 (actual) General Fund $223,100.00
Outside Funds: NASBE Grant $15,000.00

FY15 (actual) General Fund $223,100.00
Outside Funds: NASBE Grant(2) $18,000.00

Actual Expenditures:

Fiscal Year Source(s) Amount

FY17 (budgeted) General Fund $223,100.00

FY16 (actual) General Fund $199,181.91

$223,100.00

FY15 (actual) General Fund $200,122.82

$223,100.00
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FY16 Budgeted Expenses:

Line Item Appropriation 05191 Amount of Expenditures
Assoc. Dues and Conference Fees 38, 564.00
Books and Publications 431.38
Computer Services 2750.00
Computer Supplies 27.73
Fleet Rental 140.70
Food 2919.13
Food Service 239.61
Lodging out of State 1379.10
Meals out of State 77.30
Meals w/in State 18.90
Mileage/car out of State 146.80
Office Supplies 2105.03
Other Professional Service 13550.00
Other Rental 302.52
Other Travel out of State 269.00
Other Travel w/in State 40.50
Temporary Emp. Services 5675.00
Training 208.50
From PHRST (set asides)
Salary (1 Education Associate) 90472.72
OEC 27523.72
HI 6428.88
Board Member Stipends 16800.00
Member Stipend OEC 1565.76
TOTAL $214,343.38
AUDITS

The State Auditor’s Office conducted an inspection of the Department’s travel expenses, which included
the Board’s travel expenses, since the Board’s funding is within the Education section of the state
budget. The inspection found no evidence to support any allegations of mishandled funds or
inappropriate travel.

In 2010/2011, the National Association of Charter School Authorizers (“NACSA”) conducted an audit
of the State’s authorizing practices and made several recommendations for improvements. The audit was
one of the catalysts that drove the change in the authorizing policy, including the development of the
Charter Performance Framework, revisions to the application and renewal process, and the annual
performance review reports. The NACSA representative noted that the Board had already identified
90% of the issues regarding charter authorizing practices at its recent retreat session, and commended
the Board for their proactive approach. The NACSA’s review and findings were presented to the Board
and the Department at the Board’s March 2011 work session.
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COORDINATION WITH OTHER AGENCIES

The Board works most directly with the Department and the PSB on a daily basis. The Board’s staff
contacts the Department and PSB address a variety of issues before the Board, policy matters regarding
Board action, and the areas outlined in the Board’s strategic plan and key priorities.

In addition to the P-20 Council, the Board also coordinates with several other agencies and groups. The
Board serves on the Delaware School Boards Association Board of Directors, with 2 Board members
regularly attending meetings. The Board communicates regularly with DSEA, the Governor’s Office,
Congressional delegation, superintendents, school administrators, and charter school leaders and boards
to discuss policy issues.

The Board hosts informational workshops for stakeholders throughout the year. The Board publicly
promotes these sessions to Delaware parents, legislators, and school board members. Grant funds have
increased the number and frequency of professional development sessions, to bridge communication
gaps. Since 2013, the Board has hosted 15 workshops and professional development sessions with over
1000 participants.

The Board works directly with members of the General Assembly regarding legislation. The Board
routinely provides information, testimony, or comment on bills related to Board policy issues or
responsibilities, or aligned with the Board’s strategic plan and key priorities.

ACCOMPLISHMENTS

e Transition of Delaware’s school governance structure to a local school board model, with
oversight for statewide policy shared between the Secretary and the Board.

e One of the Board’s biggest accomplishments has been the increase in professional
development workshops it offers and the resulting unification of a variety of stakeholders.
Until recent years, there were sporadic, separate information meetings. With the Board’s
efforts, the local boards, charters, and other stakeholders have come together to share ideas
freely with one another. These workshops have increased discussion related to education
issues, helped find common ground to build many of the successes we have realized, and
understand challenges that the Board may face in the future.

e Some large accomplishments over the past several years include improvements to
Delaware’s graduation requirements, and transition to new content standards.

e Development of a multiple measures performance framework for charter schools that enabled
a more holistic review of their performance once they are authorized and operating.

e The Board approved the development of the shift away from Adequate Yearly Progress
(“AYP”) and toward a multiple measures system for all school accountability, after
successfully implementing the charter framework.

e In the Board’s strategic plan and monthly meeting standing agenda, the Board includes a
section titled, “Educators as Catalysts.” The Board uses this platform to advocate and take
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action on policies improving educator quality, to ensure that every student has access to a
quality educator regardless of their zip code. The Board has adopted assessments for
prospective educators to demonstrate content readiness and performance readiness to enter
the classroom and begin teaching our students. The Board regularly features educators or
programs supporting and further developing educators to highlight the catalyzing force they
have in the State’s schools. This brought attention and further highlighted many of these
initiatives and individuals that do not regularly get the headlines and front page stories.

e One of the statutory responsibilities of the Board is to hear requests for school district
boundary changes. The Board has heard several of these in its history. Requests include
moving from county to district schools, or moving single neighborhoods and partial land
parcels from one district to another due to construction. The Board also heard a redistricting
request regarding Wilmington Schools and the Red Clay and Christina School District
boundaries. The Board will continue to thoroughly review the issue, keeping in mind the
overarching question of what impact these changes would have on students and
improvements to student learning.

The Board is proud of the accomplishments they have had while considering some of these challenging
requests. The Board argues that one of its consistent and strongest attributes is that its members have
always been dedicated to the Board’s mission, vision, and guiding principles. They utilize this
opportunity to be the voice for citizens in education policy. The Board asserts that they have a firm
belief and grounding principle to always consider the impact all programs will have on students and
student learning. They are most proud of being a student-centered decision-maker.
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CHALLENGES

e The Board could face significant transition in the coming year, with the transition from the
Markell to Carney administrations. The President of the Board serves at the pleasure of the
Governor, one seat is vacant, and another seat is up for re-appointment. This is more transition at
one time than the Board has faced in 10 years.

e The Department may be undergoing significant turnover and transition with the new
administration. Because the Board works so closely with the Department, such changes could
impact the Board.

e ESSA may result in many changes in state education policy. This work is underway, but will
continue into the next school year. The Board needs an informed and dedicated group of policy
leaders to oversee and manage these changes.

e Government budgets are getting tighter and impact the demands of preparing our students to be
successful and ready for college and career. Policy challenges will continue to mount as the
Board looks to determine what programs may need to be revised or how to continue to support
the programs that are most impactful.

e Teacher preparation and teacher pipeline is an area of concern throughout the United States. The
Board has an obligation to make sure the most prepared and ready teachers are in classrooms for
our students. The Board needs to look at how the State attracts and retains teachers and how to
improve educator preparation programs. This involves new and innovative approaches to
educator preparation and teacher compensation, including the career ladder of growth
opportunities.

e The Board has applied for outside grants in recent years, but has no guarantee that they will
continue to be available. The Board will continue to look for ways to continue the outreach and
programs that we been able to fund through grants.

e Wilmington Education Improvement Commission (“WEIC”) is an issue that the Board has
addressed regarding a request to change boundary lines. The Board will continue to monitor and
work with WEIC leadership to help finalize a solution that will be in the best interest of students
and ultimately improve student learning.®

e The State Board Literacy Campaign is an area for opportunity in the State. The Board has the
ability through multiple and coordinated approaches to address the challenge of grade level
reading by 3rd grade.
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8 WEIC was created to move forward on the work that the Wilmington Education Advisory Committee (“WEAC”) began, to
strengthen educational opportunities for Wilmington students. The Board approved the WEIC Redistricting plan on February
18, 2016.
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OPPORTUNITIES FOR IMPROVEMENT

e The Board would benefit from revisions to their procedures manual.

e The Board would like to have the previous Teacher of the Year as a non-voting member. Other
state boards include such a member. The Board believes that the voice of a current educator
would add necessary insight.

e The Board would like to further explore the use of technology to stream meeting audio to the
public throughout the state. The Board is cognizant of potential costs associated with technology
changes and would like to explore ways to increase transparency of government without
increasing costs.

e The Board would like to further explore opportunities for increasing capacity and opportunities
for outreach and partnership and collaboration with stakeholders.

e The Board would like to consider adding a staff member due to increased work.
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ADDITIONAL COMMENT FROM THE COMMITTEE’S ANALYST

As the Board noted, the National Association of Charter School Authorizers (NACSA) completed an
audit of the State’s authorizing practices and made recommendations for improvements. NACSA ranked
Delaware 21/33 with recommendations to:

e Consider a default closure policy to make closure the expected outcome for failing charter
schools. This creates a differentiated renewal mechanism that can streamline the renewal process
while enforcing a high level of charter school accountability.

e As the state conducts its first round of reviews under the new application process, review the
process and outcome of the new impact analysis and consider if any modifications are needed. A
quality impact analysis process should reflect input from parents and contribute to a high-quality
charter sector.

e Review charter school enrollment policies to ensure that state law prevents charter schools from
establishing undue barriers to enroliment.

Several members of the public provided comments through letters and during the Committee’s public
hearing of the Board. Public comments included support and criticism of the Board.

Support for the Board included:
e Advocacy efforts.
The Board’s support of fair teacher salaries.
Implementation of rigorous state standards.
Efforts to gather stakeholder and public involvement in ESSA.
Open and effective meetings.

Criticism of the Board included:
e Lack of collaboration and stakeholder representation.
Lack of elected members to support a citizen’s voice.
Insufficient opportunity for public comment during regular monthly meetings.
Time of meeting is not at a time that most members of the public and interested teachers.

Public comment opportunity should be expanded to provide ample opportunity for the public to
comment on each item on the Board’s agenda.

During the Committee’s meetings, it was noted that the Department of Education had not provided
feedback regarding the Board. A letter was forwarded to the Department requesting feedback. The
Department responded that “collaboration between the State Board and the Department are frequent and
fruitful.”

The Committee requested additional details regarding budgeted expenses and travel costs. The Board

provided a detailed list of expenses as well as a detail of committee meetings and conferences with costs
to SBE.
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The Sunset Law in Delaware, Chapter 102 of
Title 29, enacted in 1979, provides for the
periodic legislative review of state agencies,
boards, and commissions. The purpose of sunset
review is to determine whether there is a public
need for an agency, board, or commission and,
if so, to determine whether it is effectively
performing to meet that need. Agencies may be
reviewed once every six years.

The Joint Legislative Oversight and Sunset
Committee (“JLOSC”) 1is responsible for
guiding the sunset review process. JLOSC is a
bipartisan committee comprised of ten
legislators. The Senate President Pro Tempore
and the Speaker of the House of Representatives
each appoint five members to serve on JLOSC.

Sunset reviews are generally conducted over a
ten month period commencing in July. A
comprehensive review of each agency, based on
statutory criteria, is performed by the JLOSC
Analyst, who subsequently prepares a
preliminary report for use by JLOSC during the
public hearings, which take place in February
each year. Public hearings serve as a critical
component of this process, as they provide an
opportunity for JLOSC to best determine
whether the agency is protecting the public’s
health, safety, and welfare.

At the conclusion of a sunset review, JLOSC
may recommend the continuance, consolidation,
reorganization, transfer, or termination (sunset)
of an agency, board, or commission. Although
JLOSC has sunset several agencies since its first
set of reviews in 1980, the more common
approach has been for JLOSC to work with the
entity under review to formalize specific
statutory and non-statutory recommendations,
with the goal of improving the entity’s overall
performance and government accountability.
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2017 Final Recommendations:
Delaware Information and Analysis Center

The Joint Legislative Oversight and Sunset Committee (“JLOSC”) recommends that the Delaware
Information and Analysis Center (“DIAC”) be continued.

1. The DIAC requested the addition of another analyst in order to support the facility’s goal
of being a 24/7 operation.

RECOMMENDATION: The Committee shall provide support, by way of letter to the Joint Finance
Committee, for the addition of one analyst to DIAC.

OUTCOME: The Committee forwarded a letter to the Joint Finance Committee.!

1 See Appendix A
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A NOTE ABOUT THIS REPORT

The information provided in this report is taken from the Joint Legislative Oversight and Sunset
Committee Performance Review Questionnaire, as it was completed by the agency under review. When
appropriate, the Analyst who prepared this report made minor changes to grammar and the organization
of information provided in the questionnaire, but no changes were made to the substance of what the
agency reported.
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AGENCY HISTORY

The Delaware Information and Analysis Center (“DIAC”) is a unit that the Delaware State Police (DSP)
created in 2005. It was formed out of the DSP Intelligence Section as Delaware’s designated “fusion
center.” Currently, DIAC falls under the Delaware State Police (“DSP”), Intelligence and Homeland
Security Section. There was no new legislation to create DIAC.

Fusion centers were created as a response to the 9/11 Commission Report, which proposed that
“information be shared horizontally, across new networks that transcend individual agencies.”

A fusion center is a state or locally operated entity, designated and recognized by each state’s governor,
addressing crime prevention, response, and investigation (including terrorism).? The fusion center
concept is defined as “a collaborative effort of two or more agencies that provide resources, expertise,
and/or information to the center with the goal of maximizing the ability to detect, prevent, investigate,
apprehend, and respond to criminal and terrorist activity.”

DIAC is part of a national network of fusion centers. There are 78 state and major urban area fusion
centers in the United States. The role of fusion centers in the network is to serve as focal points with the
state and local environment for the receipt, analysis, gathering, and sharing of threat-related information,
including terrorism information and information on traditional crime activities, between the federal
government and state, local, tribal territories (“SLTT”), and private sector partners.>

JOINT LEGISLATIVE OVERSIGHT AND SUNSET COMMITTEE REVIEW HISTORY
The Joint Legislative Oversight and Sunset Committee (“JLOSC”) has not previously reviewed DIAC.

MISSION & GOALS

DIAC’s mission is to combat terrorism through information and intelligence sharing an “all crimes, all
hazards” model was developed in order for DIAC to utilize the information sharing and analytical tools
beyond the counterterrorism mission.

DIAC’s goals and objectives are:
1. Prevent acts of terrorism.
2. Prevent, reduce, and solve crime through information sharing and analysis.
3. Utilize information sharing tools to add value to homeland security partners through an “all
crimes, all hazards” approach. This involves partnerships, collaboration, and innovation.

In the last five years, DIAC participated in the U.S. Department of Homeland Security (“DHS”) Annual
Fusion Center Assessment and Gap Mitigation Activities.* The results of this assessment were the topic
of legal discussion to keep the results from being publically released and identifying particular strengths

2 In 2007, the Secretary for the U.S. Department of Homeland Security and the U.S. Attorney General issued a letter to each
governor, requesting the designation of “a single fusion center to serve as the statewide or regional hub to interface with the
federal government and through which to coordinate the gathering, processing, analysis, and dissemination of terrorism, law
enforcement, and homeland security information.” Further, the letter requested the development of a strategy that “is
consistent with federal efforts to constitute the ISE,” which also includes any major urban area fusion center.

® For the 2014-2017 National Strategy for the National Network of Fusions Centers, click the following link:
https://www.ise.gov/sites/default/files/National%20Strateqy%20for%20the%20National %20Network%200f%20Fusion%20
Centers%202014.pdf.

* For additional information regarding fusion center assessment and gap mitigation activities click the following link:
https://www.dhs.gov/annual-fusion-center-assessment-and-gap-mitigation-activities.



https://www.ise.gov/sites/default/files/National%20Strategy%20for%20the%20National%20Network%20of%20Fusion%20Centers%202014.pdf
https://www.ise.gov/sites/default/files/National%20Strategy%20for%20the%20National%20Network%20of%20Fusion%20Centers%202014.pdf
https://www.dhs.gov/annual-fusion-center-assessment-and-gap-mitigation-activities
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and weaknesses of each individual center. The aggregate data was released. The assessments revealed
an average score of 98% in 2015.°

Fusion centers are expected to have the following Critical Operating Capabilities (“COCs”):

e Receive: Ability to receive classified and unclassified information from federal partners.

e Analyze: Ability to assess local implications of that threat information through the use of a
formal risk assessment process.

e Disseminate: Ability to further disseminate that threat information to other state, local, tribal,
territorial, and private sector entities within their jurisdiction.

e Gather: Ability to gather locally generated information, aggregate it, analyze it, and share
with federal partners as appropriate.

Fusion centers were expected to have the following Enabling Capabilities (“ECs”):
e Privacy, Civil Rights, and Civil Liberties Protections.
e Sustainment Strategy.
e Communication and Outreach.
e Security.

COMPOSITION & STAFFING OF DIAC

There are currently 23 DSP employees assigned to DIAC. Twelve are sworn troopers and 11 are
civilians. DIAC would like to keep the detailed list of employees and their assignments confidential due
to safety concerns.®

The path for discipline or removal will usually follows the DSP Complaint and Disciplinary Process via
DSP Internal Affairs Section. This path is not absolute, since some sworn members may be deemed
unfit for duty for not qualifying to carry a firearm, not passing weight or fitness standards, or having
their driving privileges revoked for an extended period of time. Some civilian employees, such as
analysts, are required to qualify for and maintain a national security clearance. Colonel McQueen and
Secretary Coupe have the ultimate authority to approve terminations. No members of DIAC have been
removed.

Delaware’s Homeland Security Advisory Council (“HSAC”) is the DIAC Governance Board and is
comprised of the following members, all whom may appoint a designee, other than the first 2 listed:

The Secretary of the Department of Safety and Homeland Security, who serves as chair.
The Homeland Security Advisor for the Department of Safety and Homeland Security.
The Adjutant General of the Delaware National Guard.

The Chief Information Officer of the State of Delaware.

The Secretary of the Department of Natural Resources and Environmental Control.

The Secretary of the Delaware Department of Transportation.

The Secretary of the Delaware Department of Education.

The Secretary of the Delaware Department of Agriculture.

> The 2015 National Network of Fusion Centers Final Report can be found at
https://www.dhs.gov/sites/default/files/publications/2015%20Final%20Report%20Section%20508%20Compliant.pdf.

® See Appendix A for the DIAC organization chart. Analyst’s note: Employee safety is important to DIAC staff and their
families. Such lists have been distributed to those responsible for terrorizing Delaware’s protectors. News articles to support
privacy for DIAC employees have been provided and are available upon request.



https://www.dhs.gov/sites/default/files/publications/2015%20Final%20Report%20Section%20508%20Compliant.pdf
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The Commissioner of the Department of Correction.

The Superintendent of the Delaware State Police.

The Director of the Division of Public Health.

The Director of the Delaware Emergency Management Agency.

The Director of the Division of Motor Vehicles.

The Executive Secretary of the Delaware Volunteer Firefighters' Association.

e The Chair of the Delaware Police Chiefs' Council.

e The President of the League of Local Governments; and

e Other representatives from federal, state, and local governments, private sector partners,
academia, and emergency service organizations, as recommended by the Secretary of Safety and
Homeland Security and appointed by the Governor.’

Currently, there are 23 HSAC members. Twelve members constitute a quorum.

There is no designated term for DIAC members. Sworn troopers may be transferred out of DIAC to
other DSP assignments at the discretion of the DSP Superintendent.

There is no designated term of office for HSAC members. Each new member must receive an official
appointment; however, with the position is an expectation that they will serve on the Council or name a
designee. For example, if the Director of DEMA retires and is replaced, the DSHS Secretary appoints
the new Director HSAC member.

THIS SPACE INTENTIONALLY LEFT BLANK

" Other representatives currently represent Dover Motorsports, Wilmington University, Dover Air Force Base, Delaware
Healthcare Association, Amtrak, US Department of Homeland Security, Federal Bureau of Investigation, and the U.S.
Attorney’s Office.
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Staff Member

Responsibilities

Percentage of Time Devoted
to Each Responsibility

Captain- Commander (1)
DIAC Director

Administrator

50% DIAC
50% Intelligence Unit

Lieutenant (1) Administrator 100% DIAC
DIAC Deputy Director
Lieutenant (1) Administrator/Project Manager | 100% DIAC
DIAC Special Projects
Sergeant (1) First-Line Supervisor for 100% DIAC
DIAC Analysts and Criminal
Intelligence Officers
Sergeant (1) First-Line Supervisor of DSP 80% DIAC, 20% DSP SCUBA
DSP Maritime Unit Maritime Unit Team (Part-Time Unit, not
under DIAC)
Intelligence Analysts (7) Intelligence Analysis 100%
Crime Analyst (1) Crime Analysis 100%
Crime Statistician also known | Statistics 100%
as Management/Data Analyst
1)
Criminal Intelligence Officers | Support to DSP criminal 100%
3) investigative units in each
county(N,K,S) and other police
agencies
Planner- Vulnerability Infrastructure outreach and 100%
Assessment Specialist in vulnerability assessments.
Critical Infrastructure Unit (1) | Maintains specific information
on Critical Infrastructure
Terrorism Liaison Officer (1) Conducts outreach and 100%
education concerning
suspicious activity reporting
related to terrorism and
response considerations to acts
of violence (i.e. active shooter,
violent intruder)
Planner- Weapons of Mass Planning, exercise, and training | 100%

Destruction Unit (1)

in chemical, biological,
radiological, nuclear, and
explosive (CBRNE) incidents
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Contractors
DIAC has employed 1 contractor for the last 2 years, providing computer programming and technical
assistance.

Compensation
DIAC employees are DSP employees, either sworn or civilian, and are compensated as such.

Training
Training is offered throughout the year and throughout the country. The Homeland Security Grant
Program (“HSGP”) provides funding for these training opportunities. The Delaware Emergency

Management Agency (“DEMA”) HSGP Working Group must approve HSGP expenditures.

DIAC Analysts must complete 8 hours of training per year and DSP Troopers must complete 16 hours
of training per year (COPT-Council on Police Training)

Conflict of Interest
DSP internal rules and regulations prohibit conflicts of interest.

Partnerships
DIAC offers many other state entities the opportunity to utilize DIAC tools and information-sharing

capabilities to further their mission and add value. For example, in August of 2016, DIAC partnered
with the Delaware Department of Health and Social Services, Delaware Division of Forensic Science,
Delaware Office of Emergency Services, Delaware Division of Substance Abuse and Mental Health,
and the High Intensity Drug Trafficking Area (HIDTA) Program to develop a comprehensive statewide
drug monitoring initiative (DMI), initially focusing on the heroin epidemic. This research will greatly
assist in painting a better picture of the current operating environment for law enforcement, service
providers, and treatment communities in Delaware. Delaware’s DMI will continue to share its findings
with the state, region, and nation to combat heroin overdoses and deaths.

In October 2016, DIAC submitted a request to the Delaware National Guard for a full-time Counterdrug
Task Force analyst to assist with the DMI project. National Guard leadership agreed that this was a
priority for the citizens of Delaware and committed the resource. The position has been posted and a
selection panel was held on November 10, 2016. The National Guard analysts assigned to the DMI
project are currently working in DIAC.

Next, the DMI partnership will be extended to other agencies and entities. The Delaware Department of
Correction (“DOC”) is one excellent example. Many Delaware inmates have had substance abuse issues
and DOC inclusion in the DMI project could help shape treatment strategies and efforts in our prisons.

THIS SPACE INTENTIONALLY LEFT BLANK
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Agencies that DIAC regularly interacts with are as follows:
Delaware Agencies:

e All Delaware law enforcement.

e Delaware National Guard.

e United States Air Force (DAFB).

Delaware Emergency Management Agency (“DEMA”™).
Department of Natural Resources and Environmental Control (“DNREC”) .
Department of Education.

Department of Transportation.

Department of Agriculture.

Dept. of Correction.

Div. of Public Health.

Division of Motor Vehicles.

Delaware Volunteer Firefighters.

Delaware League of Local Governments.

Federal Agencies:

Federal Bureau of Investigation.
U.S. Dept. of Homeland Security.
Federal Protective Service.

US Dept. of Agriculture.

Amtrak Police Department.

Licensing:
DIAC is the conduit for law enforcement officers and personnel to gain access to criminal intelligence

information. Individuals must first be trained and certified in 28 CFR, Part 23- Criminal Intelligence
Information.® In the past 3 years, 954 individuals received the license and were permitted access to the
Delaware Statewide Intelligence System (‘DSIS’). This licensing is valid until their employment is
terminated.

A standardized national certification examination is used to test knowledge of 28 CFR Part 23. The
United States Department of Justice (“USDOJ”) Bureau of Justice Assistance (“BJA”) develop and
score the examination, and issues the certification. Delaware, via DIAC, does not issue licenses outside
of Delaware, except to federal law enforcement agency personnel that work within Delaware.

Many other states have reciprocity with DIAC and DIAC users if they are trained and certified in 28
CFR, Part 23. Often times, intelligence is shared through a pointer/index system via the Regional
Information Sharing System (“RISS”) network. With a pointer/index system intelligence information is
not immediately shared over the network, but the requester is directed to the specific holder (agency) of
that information. There may be additional inquiries or requirements as to the right and need to know
that information.

The criteria for determining qualifications for licensure include a law enforcement nexus, a need and
right to know, and a Delaware Justice Information System (“DELJIS”) access.

& See Appendix B for 28 CFR, Part 23.
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# of License | # of License | # of Licenses | # of Licenses | # of Licenses
Applications | Applications | Issued Rejected Revoked
Received Approved

Calendar Year | 595 595 595 0 0

2014

Calendar Year | 209 209 209 0 0

2015

Calendar Year | 150 150 150 0 0

2016

ENACTED LEGISLATION IMPACTING DIAC

17

State Executive Order:

Delaware Executive Order 21, dated October 12, 2010; reauthorizing the Delaware HSAC with an “all
hazards, all persons” approach.9

Federal Legislation:

The Code of Federal Regulations, specifically 28 CFR Part 23, covers the collection, retention, and
dissemination of criminal intelligence information. '

Although not laws or regulations, the Fusion Center Guidelines and the National Suspicious Activity

Reporting (“SAR”) Initiative standards are guidelines for fusion centers.

PENDING LEGISLATION

11

There is no pending legislation at this time.

ADMINISTRATIVE PROCEDURES ACT COMPLIANCE

DIAC does not promulgate rules and regulations.

The DIAC website is a resource available to the general public and other potential partners. DIAC is
also highlighted in the Delaware State Police Annual Report.

In 2015, DIAC greatly increased public outreach efforts through the creation of the DIAC Terrorism

Liaison Officer (“TLO”).

The TLO educates the public and particular target groups on reporting

suspicious activity related to terrorism. The current terrorism threat stream can guide the TLO outreach
effort. For example, when international terrorists were calling for attacks on shopping malls, the TLO
reached out to Delaware’s larger commercial establishments and conducted training and awareness
events. In response to attacks in American religious institutions, the TLO conducted House of Worship
training events in partnership with the United States Attorney’s Office in Wilmington, DE.

® See Appendix C for Executive Order 21.
10 https://it.ojp.gov/documents/28CFR_Part_23.PDF.
' https://it.ojp.gov/documents/fusion_center_guidelines_law_enforcement.pdf
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This education also provides these target groups with considerations for responding, or planning to
respond, to violence.

FREEDOM OF INFORMATION ACT (“FOIA”) COMPLIANCE
All FOIA requests are to be forwarded to the Deputy Attorney General assigned to the Delaware State
Police for legal review and recommended response.

DIAC has never received a complaint that it violated FOIA.

THIS SPACE INTENTIONALLY LEFT BLANK
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DIAC does not collect fines or fees.

State Share of Dollars - $0.

Total amount of federal funds - $488,585.
Type of federal fund — Department of Homeland Security Grants.
State/Federal Match Ratio - No state match if Port Security grants are used for training.

Federal Share of Dollars - 100%

FY15 and FY16 Actual Expenditures and FY17 Budgeted Expenditures

Also indicated are the source of expenditures, such as general fund, special fund, or federal fund.

Fiscal Year Source(s) Amount $$
FY17 (budgeted) GF $2,549,337
ASF $18,000
NSF (federal/other) $733,059
TOTAL $3,300,396
FY16 (actual) GF ASF $2,194,347
NSF (federal/other) $18,000
$576,629
TOTAL $2,788,976
FY15 (actual) GF $2,289,037
ASF $18,000
NSF (federal/other) $679,138
TOTAL $2,986,175
FY16 Budgeted Expenses.
Line Item Source(s) Amount of Expenditures
Personnel Costs GF $2,373,238
NSF (Federal) $176,274
Vehicle Operating/Capital Costs | GF $86,925
Facilities GF $89,173
Computer Services ASF $6,500
NSF $556,785
Misc. Contractual Services ASF $5,000
Plotter Supplies ASF $6,500
TOTAL $3,330,396

THIS SPACE INTENTIONALLY LEFT BLANK
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ACCOMPLISHMENTS
The largest accomplishment is that DIAC has matured into an effective fusion center and has

consistently met the expectations set by the US Department of Homeland Security. DHS, under the
Secretary for Intelligence and Analysis, Francis X. Taylor, testified before the US House Homeland
Security Committee on September 14, 2016 concerning shutting down terrorist pathways into America.
He stated, “Today, the National Network of Fusion Centers serves as the cornerstone of domestic
information sharing, and architecture, providing grassroots intelligence and analytic capabilities to their
customers at the state and local levels.” There is a full-time DHS Intelligence Officer assigned to work
in DIAC to capitalize on these resources.

On October 26, 2016, the Director of the Federal Bureau of Investigation (“FBI”), James Comey,
addressed hundreds of representatives from fusion centers at the National Fusion Center Association
(“NFCA”) conference in Alexandria, VA. Director Comey discussed terror threats and the FBI desire to
work more closely with all fusion centers. FBI has been working through their Office of Partner
Engagement (“OPE”) to find the best possible ways to increase these working relationships. Director
Comey stated that co-location of fusion center and FBI personnel was an extremely effective way of
working together, but not possible in every scenario. He also discussed security clearances for fusion
center personnel, so that the FBI could be readily transparent with as much information as possible.
This is already occurring in DIAC and is a significant accomplishment.

The Director of National Intelligence, James Clapper, also spoke at the October 2016 NFCA
Conference. He discussed how fusion centers fit into the national framework for increased homeland
security efforts. Deputy Secretary of DHS, Alejandro Mayorkas, chose to spend his last day in office at
the NFCA Conference and also addressed the event participants. These actions demonstrate the strong
partnerships between the federal government and their state, local, and tribal territory partners via the
fusion center network and can be viewed as a significant accomplishment.

DIAC is well-positioned to share threat information with the federal government, both as the provider
and the recipient. The following examples provide clear evidence:

e In February 2015, Delawareans learned that a terror suspect was operating a kiosk at the
Dover Mall. He was arrested and accused of being part of a plot to raise money to fly 2
subjects to Syria to join ISIL fighters. This was Plan A. Plan B was to remain in the US and
kill a police officer and take his weapon and kill more police officers. This case was a
surprise to most who read it in the news. DIAC personnel had been briefed months earlier by
the FBI and had participated in activities to ensure that Plan B did not occur. In addition,
leadership from the Delaware State Police and Dover Police Department were made fully
aware of the investigation and supported the FBI-led efforts. This degree of information
sharing and partnership is at the highest level ever in Delaware.*

12 More details of this investigation are available to JLOSC on a confidential basis.
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In July 2015, the Middletown Police Department was alerted by a Delaware citizen who saw a
disturbing Facebook post of a photograph of an acquaintance holding a Koran and an assault rifle while
wearing Arab-style clothing. This photograph was similar to martyr photos often produced by terrorists
and was posted in the immediate wake of the terror-inspired killings of 5 US military service members
in Chattanooga, Tennessee. The Middletown PD officer notified DIAC and emailed the photograph.
The on-call DIAC analyst observed the notification, determined that the incident needed immediate
attention and made contact with DIAC leadership. Within minutes, FBI leadership in Delaware was
made aware of the incident and a Joint Terrorism Task Force investigation was launched. DSP and FBI
investigators determined that the individual in the photo was holding a real assault rifle, had recently
taken the photo, and was prohibited from possessing firearms due to a domestic violence conviction.
Investigators also learned that the subject held extreme radical Islamic beliefs and spent hours a day
watching beheading videos. The subject was arrested for illegally possessing a firearm and eventually
convicted. He was not linked to any plots to do harm.*®

DIAC personnel have been very effective at finding information to add value to criminal investigations.
DIAC information-sharing efforts have also added value to solving cases.™

THIS SPACE INTENTIONALLY LEFT BLANK

3 More details of this investigation are available to JLOSC on a confidential basis.
1 More details of this investigation are available to JLOSC on a confidential basis.
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CHALLENGES

The counterterrorism mission is extremely challenging. It is tantamount to investigators being expected
to identify and apprehend a bank robber prior to the subject committing the actual robbery. Efforts in
this area are often very difficult to measure for effectiveness and crime prevention.

DIAC has the immediate need to have 24/7 coverage, particularly for the “watch” function. Currently,
this is accomplished through the on-call analyst periodically checking the DIAC email box and/or
administrators responding to calls or reacting to reported events. DSP Headquarters Communications is
24/7 and notifies DIAC personnel during non-working hours for matters that appear to necessitate
immediate attention. Other “on-call” DIAC personnel remain available to respond for an emergency
which is not an uncommon business practice for DSP.

Staffing is an issue. DIAC has several “units” consisting of only 1 person. This presents an obvious
problem for continuity of operations, including extended hours, long-term events, and even planned
vacations; unplanned vacancies; and general turnover, including transfers, and retirements.

OPPORTUNITIES FOR IMPROVEMENT
DIAC works under the philosophy of “continuous improvement.” There can always be improvement in

methods of sharing and analyzing information. DIAC not only looks for the best methods, but also
seeks out smart methods that could have applicability. In the fusion center environment it is important
to look at information from several different angles. This can effectively be accomplished through the
sharing of information and the inclusion of personnel with different backgrounds and from different
disciplines. Looking at things through different lenses can greatly enhance analytic capabilities and
enhance the quality of product production. DIAC should continue to seek buy-in from potential partners
and increase efforts to have these partners contribute to the fusion center mission through inclusion and
if possible, immersion.

ADDITIONAL COMMENT FROM THE JOINT SUNSET ANALYST

The JLOSC requested review of the DIAC due to concerns regarding its potential use of the Stingray
technology, first observed in a News Journal article in February 2016. The DIAC provided the JLOSC
with an overview of technology regarding cell phone data and that DIAC follows guidelines regarding
the retention of data set forth by the National Strategy for the National Network of Fusion Centers.
DIAC utilizes information to detect, prevent, investigate, apprehend, and respond to criminal and
terrorist activity.

DIAC would like to become a 24 hour, 7 day a week operation in the future, which would require
additional funding.



JLOSC Final Report — Delaware Information and Analysis Center

Appendix A: Letter to the Joint Finance Committee

. e T -
Bd
STATE OF DELAWARE

JOINT LEGISLATIVE OVERSIGHT AND
SUNESET COMMITTEE

April 27, 2017

Tha Howogable hislande Geoge Smith

Tha Howogable Harriz B. hIcDowsll

Tha Howogable hiemberz of the Joint Finance Committes
Lagizlativa Hall

411 Lagizlative Avanus

Diwovar, Dialaware 18001

Fa: Buppodt for Dialaware Information and Analysiz Centsr Funding

In 2017, tha Joint Lagizlativa Orearsight and Sunest Commitias (“TLOBC™) conductad a
comprshenzive revisw of the Dalaware Information and Anslyveiz center (“DIAC™. Aftsr a public
hasting and a recommendation masting hald ealisr this zaszion, the JLOSC adoptad thies
reoommendations relating to DLAC,

Cme of the adopted racommendatione sslatss to fonds appeopriatsd to DIAC throush the Delawars
Stata Police operating budeet. JLOBC unanimonzly adopted the following reoommendation;

Facommeandation 3;: The Committes shall provids suppodt, by way of letter to the Joint
Finance Committaa, for the addition of one analyat to DIAC.

JLOSC haard testimony from DIAC taff rerarding ongoding challsngs: in kesping Delawars safs
from orima and potentisl temogsizt activity. DLAC iz part of 2 national netwodk of fizion cantars.
Thare a2 T8 state and majof whan area fision centers inthe United States. The sols of fuzion
canters is togarve as focal points with thestate and local snvironment for the reoeipt, analysis,
gathering, and sharing of theest-ralatad information incuding tsmosizm and traditional crims
activities, among the faderal Fovemment; state and local govemments; tribal temritori=s; and
private pactor partners.

- Tim oy e
VET, LY aTans 157
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JLOAC respactiully taguests vour roview and consideration fof appropriations to ensure that
suppodt can be providad fof an additional analvat. Tha pay srads 13 Intalligance Analvst would
cost & tofal of 370,308 par vear, which includses salary, fringes, and health cpsts. Unlike soma
fusion camters acroes the nation, DIAC iz nota 24-hour, 7 day par wask opsration. The addition of
another analwat could suppodt DIAC s goal ofbecoming a 2407 facility. JLOGC understands the
cugrsnt state of the budest, but balisves that DIAC snd theis wodk iz a kigh priosity, and
conzideration should be mada to provida finding.

Sincaraly,

;-::‘-» 9. At BT ,J-tﬁ.r..qj Bocs
Sonater Johm J. Wialsh Stephamia T. Boldan
Chair JLOSC Wiga-Chair, JLOSC

o JLOSC hiambers
hlgjor Damisl hlsadows, DLAC
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The Sunset Law in Delaware, Chapter 102 of
Title 29, enacted in 1979, provides for the
periodic legislative review of state agencies,
boards, and commissions. The purpose of sunset
review is to determine whether there is a public
need for an agency, board, or commission and,
if so, to determine whether it is effectively
performing to meet that need. Agencies may be
reviewed once every Six years.

The Joint Legislative Oversight and Sunset
Committee (“JLOSC”) is responsible for
guiding the sunset review process. JLOSC is a
bipartisan committee comprised of ten
legislators. The Senate President Pro Tempore
and the Speaker of the House of Representatives
each appoint five members to serve on JLOSC.

Sunset reviews are generally conducted over a
ten month period commencing in July. A
comprehensive review of each agency, based on
statutory criteria, is performed by the JLOSC
Analyst, who subsequently prepares a
preliminary report for use by JLOSC during the
public hearings, which take place in February
each year. Public hearings serve as a critical
component of this process, as they provide an
opportunity for JLOSC to best determine
whether the agency is protecting the public’s
health, safety, and welfare.

At the conclusion of a sunset review, JLOSC
may recommend the continuance, consolidation,
reorganization, transfer, or termination (sunset)
of an agency, board, or commission. Although
JLOSC has sunset several agencies since its first
set of reviews in 1980, the more common
approach has been for JLOSC to work with the
entity under review to formalize specific
statutory and non-statutory recommendations,
with the goal of improving the entity’s overall
performance and government accountability.


mailto:Julie.Fedele@state.de.us
http://www.legis.delaware.gov/
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2017 Final Recommendations:
Agricultural Lands Preservation Foundation

The Joint Legislative Oversight and Sunset Committee (“JLOSC”) recommends that the Agricultural
Lands Preservation Foundation (“Foundation’) be continued.

1. The Foundation requested the removal of the 25 year provision, found in 3 Del. C. § 917, from the
Foundation’s governing statute. This would not apply to easements acquired previously, only newly
acquired easements. Elimination of this clause would require legislative approval for any
preservation easement termination.

RECOMMENDATION: The JLOSC approved draft legislation which removes the 25 year provision.
This legislation was amended to strike that language from the bill.

OUTCOME: Senate Bill 74, with Senate Amendment No. 1, provided in Appendix A. The
Amendment is a result of opposition to removing the 25 year provision.

2. The JLOSC recommended that statute language include a process for removal of a Foundation
member.

RECOMMENDATION: The Foundation shall provide to JLOSC proposed amendments to its
governing statute to include standard language regarding removal of a foundation member.

3. The JLOSC recommended a technical correction to 3 Del.C. §945.

RECOMMENDATION: The Foundation shall provide to JLOSC an amendment to 3 Del.C. § 945 to
correct a mistake in the code reference. The reference should be for 909(a)(4) a. and b. rather than
904(a)(4) a and b.

OUTCOME: Senate Bill 74, provided in Appendix A is the result of the above recommendations.

RECOMMENDATION: The Foundation shall be released from review [upon the enactment of
recommended any/all legislation] with no reporting requirements.
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A NOTE ABOUT THIS FINAL REPORT

The information provided in this report is taken from the Joint Legislative Oversight and Sunset
Committee (“Committee”) Performance Review Questionnaire, as it was completed by the agency under
review. When appropriate, the Analyst who prepared this report made minor changes to grammar and
the organization of information provided in the questionnaire, but no changes were made to the
substance of what the agency reported. Any point of consideration which arose in analyzing the
questionnaire and compiling this report is addressed in the section titled “Additional Comment from the
Committee’s Analyst.”
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AGENCY HISTORY

The Delaware Aglands Preservation Foundation (“Foundation’) was established in 1991 by House Bill
No. 200.* The impetus for the legislation, through efforts by the Delaware State Grange, was to establish
a farmland preservation program to address Delaware’s dwindling farmland base. Maryland, New
Jersey, and Pennsylvania all had farmland preservation programs at the time.

JOINT LEGISLATIVE OVERSIGHT AND SUNSET COMMITTEE REVIEW HISTORY

The Committee previously reviewed the Foundation in 1986 and 1994. In its 1994 review of the
Foundation, the Committee made specific recommendations concerning the Foundation’s operations and
statute.

Recommendation #1: The Committee recommended that the Agricultural Lands Preservation
Foundation not be terminated, but rather that the Foundation be continued.

The Foundation has continued to function since the last Committee review.

Recommendation #2: The Committee sent correspondence to the Joint Finance Committee urging
that they appropriate support in the amount of $100,000 to the Agricultural Lands Preservation
Foundation.

The Aglands Preservation Foundation has received funding since FY96 of at least $2 million per year.

Recommendation #3: The Committee recommended that the term “agricultural preservation
easement” be defined in the Foundation’s statute.

The Foundation’s statute contains a definition of “preservation easement” and a definition of “forestland
preservation easement” — these definitions are located in § 902 of Title 3.

Recommendation #4: The Committee recommended that the Foundation provide a decision
regarding the Secretary of Agriculture’s separate veto powers over the establishment of
preservation districts and easements.

The Foundation retained the Secretary of Agriculture’s separate veto powers over the establishment of
districts and easements.

MISSION & GOALS
The Foundation’s mission is to protect viable farmlands and forestlands to serve the long-term needs of
the agricultural community and the citizens of Delaware.

The Foundation’s goals are to:

e Permanently protect enough farmland to maintain a viable agricultural industry in Delaware
(250,000 acres by 2035). This is accomplished through the voluntary purchase of development
rights from landowners utilizing primarily state funds, but, when possible, with matching funds
from federal, county, and nongovernment organizations.

! See summary of legislation on pages 10 and 11



JLOSC Final Report — Agricultural Lands Preservation Foundation 12

e Ensure there are a sufficient number of farmers to maintain an agricultural industry. This goal
is addressed through the Young Farmer’s Loan Program which provides long-term, no-interest
loans to qualified applicants to help them purchase a farm. These farms are also placed into
permanent agricultural preservation easements.

e Enhance the profitability and viability of agriculture. The purchase of development rights and
the Young Farmer Loan Program both provide funding to farmers to both help them grow their
business and remain profitable.

The Foundation supports these goals by tracking the following information statewide and by county:

e Agricultural district/expansion applications.

Agricultural preservation easement applications.
Agricultural preservation easements purchased.

Young Farmer Loan Program prequalification applications.
Young Farmer Loan Program loan applications.

Young Farmer Loan Program loans settled.

Forestland Preservation area applications.

Forestland Preservation easement applications.

Forestland Preservation easements purchased.

COMPOSITION & STAFFING OF THE FOUNDATION

There are 13 Trustees, as defined in the foundation’s governing statute.> The legally designated term of
office for Foundation trustees is three years. Trustees may serve multiple terms.

The governing statute defines the qualifications and requirements for the Trustees. The membership
includes:

Secretary of Agriculture.

Secretary of DNREC.

State Treasurer.

DE Farm Bureau Representative.

DE State Grange Representative.
Farmer/agribusiness person from each county.
Chairperson of Governor’s Council on Forestry.

There is currently no representative from the House of Representatives or the Senate. Concerns have
been raised about dual office provisions contained in the Delaware Constitution regarding legislators.

2 See Appendix A for governing statute, 3 Del. C. § 901- § 949.
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Compensation:

The Foundation’s Trustees are not compensated for the services they provide to the Foundation;
however, each Trustee is entitled to reimbursement for actual and necessary expenses incurred to enable
the performance of official duties.

Member Trainings:
Trustees are not offered any formal training; however, staff will meet with new Trustees, if requested, to
review the program and its laws and regulations.

Conflict of Interest:
The governing statute includes language regarding conflicts of interest.> Foundation Trustees are not

permitted to vote on any matter where the Trustee knowingly has a financial interest.

Staffing:
There are seven Department of Agriculture (“Department”) staff members (one appointed and six merit)

that assist the Foundation:

Deputy Secretary (appointed).
Three (3) Planner positions.
Administrative Specialist I1.
Management Analyst I1.
Accounting Specialist.

The Accounting Specialist and Management Analyst Il work full-time for the Foundation. The
remaining merit positions perform other duties within the Department, although most of their time is
devoted to the Aglands Preservation Program.”

Recruitment and Training:

All of the staff, excluding the Deputy Secretary, are merit positions recruited and hired through the state
recruiting process. There is not an orientation session for new hires; however, staff work with new hires
to develop a performance plans, conduct performance reviews, and train them as needed.

As merit employees, staff have access to training opportunities as other merit employees funding
permitting.

Temporary or Contractual Employees:

The Foundation did not have temporary or contractual employees during the past two fiscal years.
However, the Foundation does utilize outside legal counsel, Parkowski, Guerke, and Swayze for all legal
matters.> The Foundation utilizes a private appraiser, Karen H. Belinko Appraisals, LLC, to complete
all of the appraisals for the program. The Foundation also contracts with an independent accounting
firm, Faw Casson, to compile the annual financial statements as recommended in an earlier audit.

¥ See Appendix A for governing statute, 3 Del C. § 901-§ 949.
* See Appendix B for staff list.
® See Appendix C for 2006 letter from Dept. of Justice to Parkowski, Guerke & Swayze, P.A. regarding legal service fees.
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Staff Limitations:
The Foundation is not hindered by a lack of staff assistance. Some of the merit positions have been
reclassified over the past three years to better address the work-load and control of duties. For instance,
the Foundation reclassified a vacant position to a Planner 111 position. The Planner I11 now handles all of
the geographic information system (“GI1S”) mapping duties. These duties were previously handled by a
private contractor.

Licensing:

The Foundation does not issue any licenses or certificates.

ENACTED LEGISLATION IMPACTING THE FOUNDATION

State Legislation:

House Bill No. 200 — 136th General Assembly — Signed July 8, 1991. Enabling legislation (Title 3,
Chapter 9).

Senate Bill No. 177 (21st Century Fund) — 138th General Assembly — Signed July 1995. This
legislation provided the initial funding of $12 million for the purchase of development rights, also called
preservation easements, from the Twenty-First Century Fund. The legislation required a minimum of a
20% match of non-state funds, which could include discounts or donations of the easement value by the
landowner.

House Bill No. 750 (FY99 Bond Bill) — 139th General Assembly — Signed July 8, 1998. The Epilogue
of the Bond Bill amended the original Aglands Preservation law and added a requirement to prioritize
the creation of agricultural preservation districts and preservation easements near and adjacent to
designated growth zones.

Senate Bill No. 193 — 139th General Assembly — Signed January 27, 1998. This legislation allowed
district expansions to occur within three miles (instead of one mile) of an agricultural district.

Senate Bill No. 333 — 142nd General Assembly — Signed August 23, 2004. This legislation: (1)
eliminated the requirement that any residences on farms enrolled in the Aglands Preservation Program
must be for family or farm help and instead limited the number of residences to three, with no
requirement on who could live in them; and (2) clarified or specified certain types of activities that are
allowed on farms enrolled in the Program.

Senate Bill No. 121 w/SA 1 — 143rd General Assembly — Signed July 20, 2005. This legislation
established the Forestland Preservation Program (Title 3, Chapter 9, Subchapter V). It also added the
Chair of the Governor’s Council on Forestry to the Foundation Board.

Senate Bill No. 190 (FY06 Bond Bill) — 143rd General Assembly — Signed July 1, 2005. Added a
member of the House, appointed by the Speaker, and a member of the Senate, appointed by the
President Pro Tem, to the Foundation Board.

Senate Bill No. 229 — 143rd General Assembly — Signed July 20, 2005. Transfers $10 million of the
realty transfer tax receipts to the Delaware Farmland Preservation Fund on or before October 15 each
year.
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Senate Bill No. 117 — 146th General Assembly — Signed July 28, 2011. This legislation established the
Young Farmers Loan Program (Title 3, Chapter 9, Subchapter V1).

Senate Bill No. 124 — 148th General Assembly — Signed February 3, 2016. This legislation added a
13th member to the Foundation Board; this individual must be actively involved in farming or an
agribusiness.

Senate Bill No. 201 — 148th General Assembly — Signed May 11, 2016. This legislation clarified that
private airstrips for non-commercial use are allowed on farms enrolled in the Aglands Preservation
Program.

Senate Bill No. 260 — 148th General Assembly — Signed July 28, 2016. This legislation allowed certain
agri-tourism activities, such as barn weddings, educational tours, and annual and semi-annual events,
such as festivals, to occur on enrolled farms, with prior written permission from the Foundation Board.

Federal Legislation:

The Agricultural Lands Easement Program (“ALE”) authorized by the 2014 Farm Bill and administered
by the United States Department of Agriculture Natural Resources Conservation Service (“NRCS”)
provides federal matching funds to qualifying farmland preservation programs to purchase farmland
preservation easements. Also see information in Fiscal Information Section.

PENDING LEGISLATION
There is no pending legislation at this time.

ADMINISTRATIVE PROCEDURES ACT COMPLIANCE

The Foundation promulgates rules and regulations. Current rules and regulations have been reviewed
for compliance by Parkowski, Guerke, and Swayze."

THIS SPACE INTENTIONALLY LEFT BLANK

® See Appendix D for Regulations adopted November 18, 2015.
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FREEDOM OF INFORMATION ACT (“FOIA”) COMPLIANCE

FOIA requests are handled by the Department’s FOIA coordinator. The coordinator processes and
responds to requests in consultation with Foundation staff, the Department’s Deputy Attorney General,
and Foundation legal counsel, if needed.

Since 2014, the Department received seven FOIA requests pertaining to the Foundation. Of those
requests, four were fulfilled, one was fulfilled in part and withdrawn in part, one required additional
information from the requestor that was not provided, and one request had no such records available.

The Foundation has never received a complaint that it violated FOIA.
The following information is available to the public without requiring a formal FOIA request.

Meeting agendas are posted at least seven full days prior to the meeting, both in the publicly-accessible lobby area
of the Department of Agriculture at 2320 South DuPont Hwy., Dover, DE, and on the State’s public meeting
calendar.

Meeting minutes are prepared after every meeting and are posted on the State’s public meeting calendar once they
are approved by the Foundation Board. They are also available upon request from Delaware Department of
Agriculture (“Department”).

The Foundation has gone into executive session during the past three calendar years; however, no action is taken
during executive session.” These instances included the review the landowner bids for easement purchases and to
review Young Farmer loan applications, as these documents contain confidential financial information. There was
also one executive session to review the confidential health records of an individual whose family was petitioning
to have their agricultural preservation district terminated. Requests for minutes of executive sessions are handled
through the Department of Agriculture’s standard FOIA request process and disclosure decisions are made on a
case-by-case basis.

The Foundation publishes its current Situation Report in conjunction with each Foundation Board meeting that
summarizes the number of statewide and county agricultural preservation districts and easements, including
funding.? The report also includes a summary of the Young Farmers Loan Program and the Forestland
Preservation Program. These reports are provided upon request and published on the Delaware Department of
Agriculture webpage: http://www.dda.delaware.gov/aglands/Aglands_news.shtml.

The list, by year and round of agricultural land preservation easements purchased is also available on the website
and by request at: http://www.dda.delaware.gov/aglands/Indpres_prog.shtml.

This same page of the website includes an overview of the Aglands Program; as well as links to the various
applications, the enabling statute, the rules and regulations, and an interactive, online statewide map (using
Delaware FirstMap) that shows the locations of agricultural preservation districts, easements, Young Farmer Loan
properties, and Forestland Preservation easements.

There is a page on the website for the Young Farmers Loan Program which contains the program information
packet, including application forms, and the list of Young Farmer loans awarded:
http://www.dda.delaware.gov/aglands/young_farmers.shtml.

" Executive sessions occurred during the following meeting dates: 10/16/13, 11/20/13, 12/19/13, 1/15/14, 4/16/14, 12/10/14,
4/14/15, and 5/18/16.
® The Foundation Board typically meets each month.
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Interest Groups

(Groups affected by agency actions or represent others served by or affected by agency actions)

Group or Association
Name/Contact Person

Address

Phone Number
Fax Number
Internet Address

Delaware Farm Bureau
Contact: Pam Bakerian, Executive
Director

3457 S. DuPont Highway
Camden, DE 19934

302-697-3183
pam.bakerian@defb.org

Delaware State Grange
Contact: William (Chip) Narvel, Jr.,
Secretary

911 S. Governors Avenue
Dover, DE 19904

302-734-4653

The  Nature
Delaware Chapter
Richard I.G. Jones, Jr. - Director

Conservancy  —

100 West 10™ Street
Suite 1107
Wilmington, DE 19801

302-654-4707 Ext. 426
Richard.jones@tnc.org

Delaware Nature Society
Contact: Brenna Goggin — Director
of Advocacy

P.O. Box 700
Hockessin, DE 19707

302-239-2334 Ext. 132
brenna@delnature.org

League of Women Voters of
Delaware

Contact: Peggy Schultz, Land Use
and Transportation Chair

2400 W. 17" Street, Clash Wing
Room 1, Lower Level
Wilmington, DE 19806

302-255-7182
schultz_peggy@yahoo.com

THIS SPACE INTENTIONALLY LEFT BLANK
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National Organizations or other Government Entities
(that serve as an information clearinghouse or regularly interact with the agency)

Group or Association Address Phone Number
Name/Contact Person Fax Number
Internet Address
USDA Natural Resources USDA NRCS 302-678-4180

Conservation Service — Delaware
Office

Contact: Paul Petrichenko, Asst.
State Conservationist - Programs

1221 College Park Drive
Suite 100
Dover, DE 19904

paul.petrichenko@de.usda.gov

American Farmland Trust (AFT)
Contact: Jim Baird, Mid-Atlantic
Director

1150 Connecticut Ave, NW
Suite 600
Washington, DC 20036

202-378-1235
jbaird@farmland.org

Kent County Levy Court
Contact: Sarah Keifer, Director,
Dept. of Planning Services

555 Bay Road
Dover, DE 19901

302-744-2471
302-736-2128 (fax)
Sarah.Keifer@co.kent.de.us

Sussex County
Contact: Todd Lawson,
Administrator

Sussex County Administrative
Office Building, 1* Floor

2 The Circle

P.O. Box 589

Georgetown, DE 19947

302-855-7742
302-855-7749 (fax)
tlawson@sussexcountyde.gov

New Castle County
Contact: Matthew Meyer, County
Executive

New Castle County Government
Center

87 Read’s Way

New Castle, DE 19720

302-395-5102
302-395-5268 (fax)

Ducks Unlimited

Contact: Jacob McPherson,
Regional Biologist — MD, DE,
WV

114 South Washington Street
Suite 104
Easton, MD 21601

410-690-7346
jmcpherson@ducks.org

DelDOT

Contact: Rosemary Richardson
Statewide Acquisition &
Relocation Manager

DelDOT

800 Bay Road
P.O. Box 778
Dover, DE 19903

302-760-2231
rosemary.richardson@state.de.us
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FISCAL INFORMATION

Fiscal Year Source(s)of Funds Amount $$
FY17 (budgeted)* Special Funds
Aglands Preservation Fund (Bond Bill) $2,500,000
Department’s Pesticides Section’ $275,000
Property Rollback Taxes™ $168,808
County funds (farmland preservation)** $116,127
Young Farmer Loan Repayment $23,727
Property Lease (Wilson Farm)*? $12,155
License Plate Income®® $5,500
Interest Income $3,445
TOTAL: $3,104,762
FY16 (actual) Special Funds
Aglands Preservation Fund (Bond Bill) $3,000,000
Department’s Pesticides Section $294,000
Property Rollback Taxes $120,915
County funds (farmland preservation) $146,432
Sussex County payment — Wilson Farm** $66,010
Young Farmer Loan Repayment $23,727
Property Lease (Wilson Farm) $12,155
License Plate Income $6,580
Interest Income $3,445
Donations $2,000
TOTAL: $3,675,264
FY15 (actual) Special Funds
Aglands Preservation Fund (Bond Bill) $2,000,000
Property Rollback Taxes $63,941
Ducks Unlimited Funds™ $135,255
County funds (farmland preservation) $95,526
Young Farmer Loan Repayment $23,727
Property Lease (Wilson Farm) $11,576
License Plate Income $5,145
Interest Income $1,501
Federal Funds $4,847,270
TOTAL $7,183,941

Federal Funds:

° While the FSF Budgetary reports for FY16 show a combined spending authority of $508,800 in ASF, the FY16 Bond Bill
Epilogue directed the Foundation to utilize ASF from the Department’s Pesticides Section for the Foundation’s operating
expenses. The FY17 Bond Bill Epilogue contained the same provision; staff hope to use only $275,000 of Pesticides funds
for the Foundation’s operating expenses. Revenue is shown as it is received, so receivables are counted in the fiscal year in
which they are actually paid.

10 Expected receipts of rollback tax income as of June 30, 2016, is included in the budgeted revenue for FY17.

! County funds are those received from the counties to assist with the purchase of preservation easements within those
counties.

12 The Foundation was willed a 47-acre farm, the Wilson Farm, located between Lewes and Rehoboth in 2004. The cropland
is leased to a farmer and the rental income is placed into the Wilson Farm account specifically for the maintenance and
improvement of the farm.

3 The Foundation receives the fees for the purchase of the Agricultural Farmland Preservation license plates.

' Sussex County purchased a permanent easement on the Wilson Farm in FY16 to expand their adjoining sewer pump
station. These funds were deposited into the Wilson Farm account.

> Ducks Unlimited provided funding, through a North American Wetlands Conservation Act (“NAWCA”) grant they
received from the U.S. Fish and Wildlife Service, to assist with the purchase of preservation easements on farms that had
forested wetlands.
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In FY14, the Foundation received $4,847,270 of matching federal funds from the USDA National
Resources Conservation Service (NRCS) Farm and Ranch Lands Protection Program (“FRPP”). These
funds assisted with the purchase of five qualifying easements in Round 17 and 23 easements in Round
18 (FY13 and FY14 purchases) and provided up to 50% of the federal easement value for each farm.
Landowner donation can count as part of the State’s 50% match; however, the federal program will not
pay more than 75% of the actual purchase price. The State must pay at least 25% of the easement
purchase price even if the landowner discounted more than 50% from the appraised value. Note that
these funds were not available for all easement purchases, only those that met the federal criteria.

FRPP was eliminated by the 2014 Farm Bill and the Delaware Aglands Program has not received any
funding from the new USDA easement program — the Agricultural Land Easement (ALE) program. The
Foundation continues to negotiate with USDA NRCS to try to reach mutually agreeable conservation
easement deed terms. Two major issues must be satisfied for the Foundation to recieve federal funding:

e Subdivision into smaller farms - Currently ACEP/ALE provides three options for
dividing a preserved farm into smaller farms: (1) none; (2) identify future subdivisions at
the time of easement settlement, which is virtually impossible; or (3) subdivide in the
future as long as the resulting parcels are not smaller than the median-sized farm for that
county based on USDA’s latest Ag Census.'® The Foundation has multiple instances
where an owner wants to subdivide 15-20 acres, such as to a child or other relative, for a
poultry operation; this is not possible with current terms. The Foundation argued that as
long as the resulting subdivisions meet the entity's (State's) definition of a farm,
subdivision should be allowed. Delaware uses the definition of Delaware’s Farmland
Assessment Act, which is 10 acres, although the Farmland Assessment Act allows
smaller farms if they generate at least $10,000 annually in agricultural sales, such as a
poultry farm, vineyard, etc. As of February 7, 2017 NRCS agreed to allow Delaware’s
terms in the conversation easement deed regarding subdivision.

e Eminent Domain/State Sovereignty — ACEP/ALE states that NRCS has to approve or
disapprove a state's eminent domain (condemnation) requests. It is unclear whether
NRCS would deny such a request; however, they do have the ability. The Foundation
does not support the USDA NRCS, or any other entity, to have the ability to prohibit the
State from using its right of eminent domain.

e Currently, some of the provisions in the federal conservation easement deed conflict with
Delaware’s easement terms. Prior to the 2014 Farm Bill, Delaware received over $49
million of federal funds between 1997 and 2014 through FRPP to assist with the purchase
of 302 easements. As previously noted, the 2014 Farm Bill eliminated FRPP and replaced
it with ALE.

THIS SPACE INTENTIONALLY LEFT BLANK

1° The median-sized farm in Delaware is currently 25 acres in New Castle County, 37 acres in Sussex, and 40 acres in Kent
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Actual (FY15, FY16) and Budgeted (FY17) Expenditures:

Fiscal Year Source(s) Amount $$
FY17 (budgeted) Special Funds $3,376,976
TOTAL $3,376,900
FY16 (actual) Special Funds $1,682,016
TOTAL $1,682,016
FY15 (actual) Special Funds $6,636,843
Federal Funds $4,847,270
TOTAL $11,484,113

FY17 Budgeted Expenses:

Line Item Source(s) Amount of
Expenditures

Easement purchases and associated | Special Fund — Bond Bill $2,866,000

closing costs and survey fee

Easement Appraisals Special Fund — Bond Bill $165,000

Easement Options and Negotiations | Special Fund — Bond Bill $65,000

Legal Fees (not related to easement | Special Fund — Pesticides $130,000

purchases — i.e., district Appropriated Special Funds

agreements, district modifications, | (“ASF”)
ownership changes, etc.)

Salaries & OECs (Accounting Special Fund — Pesticides ASF $107,700
Specialist & Management Analyst)
Financial Statement Preparation Special Fund — Pesticides ASF $37,500
and Annual Financial Audit
Insurance Special Fund — Pesticides ASF $5,500
Supplies Special Fund — Pesticides ASF $200
TOTAL $3,376,900

The significant impacts to the Foundation’s budget over the past three years are:
e Not receiving the full $10 million of state funding to purchase easements.*’
e Not receiving any USDA NRCS federal funds to purchase easements since 2014.

e Using Department’s Pesticides Section ASF for operating expenses.

" FY13 was the last year that the Foundation received $10 million in state funding.
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The reduction in state funding for easement purchases over the past three years coupled with the loss of
federal funds since 2014, significantly reduced the number of easements that the Aglands Program was
able to purchase over the past three years. Additionally, having to utilize Department’s Pesticides
Section funds for operating expenses is a burden for the Pesticides program.

AUDITS

The State Auditor of Accounts conducts an audit of the Foundation’s financial records annually through
an outside accounting and audit firm. The most recently completed audit (FY15) had the following
finding:

The Foundation’s FY'15 financial statements neglected to address the Foundation’s adoption of
Government Accounting Standards Board (“GASB”) Statement No. 68 “Accounting and
Financial Reporting for Pensions” and GASB Statement No. 71 “Pension Transition for
Contributions Made Subsequent to the Measurement Date.”

The Foundation staff was not aware of the requirement to implement GASB Nos. 68 and 71 into the
financial statements, since all staff are state employees; however, staff will meet quarterly with the
Department’s Controller to discuss accounting procedures.*®

The Foundation’s FY16 Audit revealed no findings.

ACCOMPLISHMENTS

e Of the 250,000 acre goal, the Foundation has acquired permanent preservation easements on 825
farms totaling over 118,000 acres. Total cost of easements is $211 million with a total donation
(discount) by landowners of over $273 million.

e Twenty eight Young Farmer loans settled since 2011 totaling $6.3 million, which helped young
farmers purchase over 2,200 acres. These farms are also permanently preserved.

e Nearly 300 farms totaling 54,000 acres enrolled in 10-year agricultural preservation districts.

e Nine Forestland Preservation easements totaling 872 acres. This program was funded for only one
year but still exists.

THIS SPACE INTENTIONALLY LEFT BLANK

'8 Analyst Note: FY15 Audit and Financial Statement is available upon request.
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CHALLENGES

Lack of consistent state funding. Legislation passed in 2005 directs $10 million of realty transfer
funds to the Aglands Preservation Program annually; however, due to recent state budget constraints,
this amount has been reduced.

Reduced or eliminated federal funding. As mentioned previously, Delaware’s Aglands Preservation
Program received over $49 million of USDA matching funds for farmland preservation between
1997 and 2014. Since passage of the 2014 federal Farm Bill, the Program has not received any funds
due to federal easement deed requirements that conflict with the state’s easement terms. Staff
continue negotiations with USDA NRCS to resolve this issue. Staff and legal counsel are also
negotiating with the U.S. Department of Defense to use Readiness and Environmental Protection
Integration (“REPI”) funds to assist with the purchase of easements that are near military facilities.

Reduced landowner participation. Landowner participation in the program, such as, landowners
enrolling their lands into the ten-year district agreements, has decreased over the past year; we
believe this is primarily due to the reduced funding.

OPPORTUNITIES FOR IMPROVEMENT

Full state funding of $10 million would enable the Foundation to reduce the backlog of over 250
landowners who wish to voluntarily sell their preservation easements. It would also provide
additional opportunities to receive matching funds from other organizations.

Opportunity to receive matching federal funds for easement purchases. As mentioned previously,
staff continue to negotiate with USDA NRCS to attempt to reach mutually agreeable conservation
easement deed language so that the Aglands Program can receive ALE federal funds.

Consider reducing the initial period for agricultural preservation districts from 10 years to 5 years;
this may increase landowner participation. Landowners must enroll their farm into an agricultural
preservation district before they are eligible to sell their development rights. Some owners have
stated that the initial 10-year commitment, with no monetary compensation, is too long.

Consider eliminating the clause that allows landowners to apply to buy back their farm development
rights at least 25 years after the Foundation purchases the easement. The landowner has to prove that
they can no longer profitably farm the property and pay to the Foundation the farm’s current
development rights value, which would be the current fair market value at the highest-valued
development zoning category, less any farm value. The ultimate decision to terminate is the
Foundation’s. There has been some discussion if this provision is needed, if it were changed, it
would not apply to easements acquired previously, only newly acquired easements. Elimination of
this clause would require legislative approval for any preservation easement termination.

Provide state funding to the Forestland Preservation Program. The Program was funded for one
year, FY08. State funding may also provide opportunities for matching funds from other
organizations.
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ADDITIONAL COMMENT FROM THE COMMITTEE’S ANALYST
As part of the Technical Corrections Bill research, an error was pointed out in 3 Del C. § 945. The Code

reference is a mistake and should be 909(a)(4) a and b. This technical correction will be added to
recommendations for the Committee to vote on.
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APPENDIX A

SPONSOR: Sen. Walsh & Rep. Holden
Sema. Hansen, Sokola, Pettyyohn, Richardson; Reps.
Bennett, Brady, Dukes, Spiegelman

DELAWARE STATE SENATE
149th GENERAL ASSEMBLY

SENATE BILL NO. 74

AN ACT TO AMEND TITLE 3 OF THE DELAWARE CODE RELATING TO THE DELAWARE AGRICULTURAL
LANDS PRESERVATION ACT.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF DELAWARE:

Section 1. Amend § 903, Title 3 of the Delaware Code by making defetors as shown by strike through and

mnsertions 38 shown by underiine as follows:

§ 903, Delaware Agnicultural Lands Preservation Foundatson.

W or attends 50P% of Foundstion meetings 1n a calendar vear

Section 2, Amend § 917, Title 3 of the Delaware Code by making defetors as shown by strike through and

msertions 38 shown by underiine as follows:

§ 917, Termumaton of easement.

{b) Request for review. — Ad-anv-hmeatier25veam-from-the-dete-ofscqurninn-of-a-preservabion-casement For
preservation easement acquared before [the date of ersctment of this Actl, the owner sy may, anv time after 25 vears from

the date of acquisition of the casement, request that the casement be reviewed for possble termmation of the easement.
Sectson 917 of ttle does not 10n_easements wed after [the date of tm thes Act

Secton 3. Amend § 945, Title 3 of the Delaware Code by making delebons as shown by strike through and
nsertions i@ shown by underfine as follows
§ 945. Loan requirements and approval.

{a) The following requsrements and condstsors shall apply to loans provided by the Foundation:
Page 1 of 2
LC :HVW:RAY Released: 04/2722017 01:59 PM
5081490054
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(5) Loans shall-be are limited to the purchase of farmland and farmland improvements only. Portions of the
property subject to purchase which are used or proposed for use for residential purposes shat-ret-be are not eligible for
loans, provided further nonetheless, that those lands used or intended for use for residential purposes shat-be are

subject to the limitations set forth in §904a)Ha—and-b-fsie} § 909(a)4)a and b. of this title,

SYNOPSIS

This Act fulfills recommendations made by the Joint Legislative Oversight and Sunset Committee. First, this Act
adds language to establish the circumstances under which Trustees of the Delaware Agricultural Lands Preservation
Foundation may be removed, using language standard to boards and commussions in this State. Second, this Act limits
review of a preservation easement after 25 years of the easement’s acquisition to only easements that were acquired before
the enactment of this Act. Preservation easements acquired after the enactment of this Act are not subject to termination
under § 917 of Title 3. Third, this Act corrects an internal reference, and makes technical corrections to conform existing
law to the standards of the Delaware Legislative Drafting Manual.

Author: Senator John Walsh
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DELAWARE STATE SENATE
149& GENERAL ASSEMBLY

SENATE AMENDMENT NO. 1
TO
SENATEBOLNO. 74

ANEND Semate Bell Ne. 74 by dalomng kmos 10 through 17 ix ther exezory.

SYNOPSIS
This Amendmen: mooves the changes zxds to £ 917 of Tite 3 mpwding &6 texmtion of pewnation
SasemeTr
Author Sen foin Wakh

Page [ of1
LC:EVW:RAY Raleased: 06202017 442 PM
5081490071
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The Sunset Law in Delaware, Chapter 102 of
Title 29, enacted in 1979, provides for the
periodic legislative review of state agencies,
boards, and commissions. The purpose of sunset
review is to determine whether there is a public
need for an agency, board, or commission and,
if so, to determine whether it is effectively
performing to meet that need. Agencies may be
reviewed once every six years.

The Joint Legislative Oversight and Sunset
Committee (“JLOSC”) is responsible for
guiding the sunset review process. JLOSC is a
bipartisan committee comprised of ten
legislators. The Senate President Pro Tempore
and the Speaker of the House of Representatives
each appoint five members to serve on JLOSC.

Sunset reviews are generally conducted over a
ten month period commencing in July. A
comprehensive review of each agency, based on
statutory criteria, is performed by the JLOSC
Analyst, who subsequently prepares a
preliminary report for use by JLOSC during the
public hearings, which take place in February
each year. Public hearings serve as a critical
component of this process, as they provide an
opportunity for JLOSC to best determine
whether the agency is protecting the public’s
health, safety, and welfare.

At the conclusion of a sunset review, JLOSC
may recommend the continuance, consolidation,
reorganization, transfer, or termination (sunset)
of an agency, board, or commission. Although
JLOSC has sunset several agencies since its first
set of reviews in 1980, the more common
approach has been for JLOSC to work with the
entity under review to formalize specific
statutory and non-statutory recommendations,
with the goal of improving the entity’s overall
performance and government accountability.


mailto:Julie.Fedele@state.de.us
http://www.legis.delaware.gov/
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2017 Final Recommendations: Human Relations Commission

The Joint Legislative Oversight and Sunset Committee recommends that the Human Relations Commission
(“Commission”) be continued.

1. As proposed by the Commission and the JLOSC, the Commission membership should be reduced.

Title 31 Del. Code § 3001 currently reads:

8§ 3001 Creation; composition; vacancies; compensation.

(a) There is created a State Human Relations Commission which shall consist of 28 members. Each county of the
State shall be represented by 7 members, and 7 members shall be selected without regard to the county in which
they reside. The members shall be appointed by the Governor and shall be broadly representative of various racial
and cultural groups of the State. Seven of the original members shall be appointed for a term of 1 year, 7 for a

term of 2 years, 7 for a term of 3 years and 7 for a term of 4 years. Thereafter, all appointments shall be made for
terms of 4 years.

Discussions at the public hearing included recommendations from the Commission that due to the hearing
process, that the membership be 18. The Committee may wish to discuss this further to consider an even smaller
number than 18.

RECOMMENDATION: The Commission shall provide to JLOSC proposed amendments to its governing
statute to reduce the size of the Commission from 28 members to 18 commissioners.

OUTCOME: Senate Bill 122, provided in Appendix A is the result of JLOSC’s recommendation.

2. As discussed in the JLOSC Public Hearing, the Commission’s meeting quorum is not included in their
governing statute.

RECOMMENDATION: The Commission shall provide to JLOSC proposed amendments to its governing
statute to include quorum language.

OUTCOME: Senate Bill 122, provided in Appendix A is the result of JLOSC’s recommendation.
3. Expand statute language to include a process for removal of a board member.

RECOMMENDATION: The Commission shall provide to JLOSC proposed amendments to its governing
statute to include language standard to boards and commissions.

OUTCOME: Senate Bill 122, provided in Appendix A is the result of JLOSC’s recommendation.

4. The JLOSC was concerned that there is not available video space in Sussex County for ease of meetings and
public attendance.

RECOMMENDATION: The Commission shall make every effort to add a video location, which will allow for
Sussex County members and public to participate in meetings.

5. The Committee discussed with the Commission the limitations of their powers and duties. The Commission
was asked to comment on items such as disparity in education, however, the Commission’s authority is in the
areas of Fair Housing and Equal Accommodations. This is not reflected in Title 31 83004, but in Title 6.
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RECOMMENDATION: The Commission shall provide to JLOSC proposed amendments to its governing
statute to include references to its powers and duties in Chapter 45, Title 6 (Equal Accommodations), and Chapter

46, Title 6 (Fair Housing Act).
OUTCOME: Senate Bill 122, provided in Appendix A is the result of JLOSC’s recommendation.

6. The Commission shall be released from review [upon the enactment of recommended any/all legislation].



JLOSC Final Report — Human Relations Commission 9

THIS PAGE INTENTIONALLY LEFT BLANK



JLOSC Final Report — Human Relations Commission 10

A NOTE ABOUT THIS REPORT

The information provided in this report is taken from the Joint Legislative Oversight and Sunset
Committee (“Committee”) Performance Review Questionnaire, as it was completed by the agency under
review. When appropriate, the Analyst who prepared this report made minor changes to grammar and
the organization of information provided in the questionnaire, but no changes were made to the
substance of what the agency reported.
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AGENCY HISTORY

The State Human Relations Commission (“Commission”) was established by legislation passed by the
121st Delaware General Assembly on December 28, 1961.' In 1961 the primary mission of the
Commission was to promote ways in which people in communities learn to get along and to safeguard
equal opportunity for all.

Under Chapter 30, Title 31 of the Delaware Code, the Commission is responsible to do the following:
cooperate with others in promoting amicable relationships among various racial and cultural groups; act
as conciliator in matters involving race, age, marital status, color, sex, creed, national origin, or
handicap; make investigations, surveys and studies, as are pertinent in the performance of their duties;
and make recommendations to the Governor and General Assembly concerning needed legislation.

The Commission was given additional administrative and enforcement authority both in 1963 when the
Equal Accommodations law was passed, and in 1969 when the Equal Rights to Housing law was passed.
The Delaware Fair Housing Act was amended in 1992 to bring it into conformity with the Federal Fair
Housing Act of 1988.

In 1970, the Office of Human Relations was established as part of state government to provide staff
support, file investigation, and fiscal and clerical support to the Commission.

In 1983, the Office of Human Relations became the Division of Human Relations in the Department of
Community Affairs and maintained the same responsibilities to the Commission. In 1991, the Office of
Human Relations was transferred to the Department of State.

In January 2001, Governor Minner’s Executive Order #10, directed the Commission to assist the State
Personnel Office to prohibit discrimination in state agency employment, services, and facilities through
membership on the Governor’s Council on Equal Employment Opportunity. Half of the Council’s 8
members are to be members of the Commission. Reaffirming Governor Minner’s Executive Order is
Governor Markell’s Executive Order #8, which added ensuring equal employment opportunities to all
members of the Armed Forces, Reserves, National Guard and veterans.

JOINT LEGISLATIVE OVERSIGHT AND SUNSET COMMITTEE REVIEW HISTORY

The Joint Legislative Oversight and Sunset Committee (“Committee) previously reviewed the
Commission in 1985-1986 and 2002-2003. In its 2002-2003 review of the Commission, the Committee
made the following recommendations concerning the Commission’s operations and statute.

Recommendation #1: The Human Relations Commission must enforce existing statutory
provisions concerning the annual replacement of any commissioner failing to attend three
consecutive meetings without excuse or failing to attend at least half of the Commission’s
meetings.

Spreadsheets have been completed for attendance for Commission meetings for 2016, 2015, 2014 and
2013.

! http://delcode.delaware.gov/sessionlaws/gal21/chp261.shtml
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Recommendation #2: The Human Relations Commission should develop a job description
identifying the duties required of a Commissioner.

Delaware State Human Relations Commission
Commissioner Job Description

The Commission shall cooperate with the Governor, the General Assembly, public
agencies, officials, firms, corporations, civic groups, and individuals in promoting
amicable relationships among various racial and cultural groups within the State.

1. Be a Commissioner in good standing. A member of the Commission who fails to attend
3 consecutive meetings, without reasonable excuse to the Chairperson, or fails to attend
at least half of all regular business meetings during any calendar year, shall automatically
upon such occurrence be deemed to have resigned from office and a replacement shall be
appointed.

2. To be available to serve on panel hearings to consider claims of discrimination under the
Fair Housing and Equal Accommodation Laws:

e Hear evidence and argument, and render judgment, in cases brought before the
Commission.

e Where appropriate, award monetary damages to a complainant.
e Where appropriate, award attorney’s fees and other expenses to a complainant.
e Where appropriate, award attorney’s fees and other expenses to a respondent.

e Attend training sessions, including Commission retreats, in order to enhance knowledge
and skills.

3. Serve on committees and generate appropriate proposals or projects for committee action
and Commission approval. Conduct studies, investigations, and surveys, as appropriately
needed with Commission approval.

4. Outreach and Education efforts should be attended by the Commissioner, including the
Fair Housing Conference, Fair Housing Proclamation Signing, community events, and
related activities.

5. Be available to conciliate matters involving race, color, creed, national origin, or
ancestry, sex, age, marital status, familial status, gender identity, sexual orientation,
and/or persons with disabilities.

6. To be involved with the Commission in making recommendations to the Governor and
General Assembly concerning needed legislation.
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As part of the candidate interview process, Commissioners are provided with a copy of
Title 31, Chapter 30 of the Delaware Code and the State Human Relations Commission
By-laws.

Each Commissioner candidate is asked the following questions:

Would you please explain why you wish to serve on the Human Relations Commission?
What skills would you be able to bring to enhance the productivity of the Human
Relations Commission?

Would you please provide us with your educational background? Include only high
school, college, or other educational institutions.

Would you please give us a short history of your professional work? Start from the most
recent and work backwards.

Do you have any professional licenses and/or certificates?

With what other organizations and societies have you been, or are you now, affiliated?
How much time are you capable of committing to the Human Relations Commission?

Recommendation #3: Legislation reorganizing the statutes governing the Human Relations
Commission and the Division of Human Relations (formerly Office of Human Relations).
Legislation must:

a) Clearly delineate the functions that have been delegated by the Human Relations Commission
to the Division of Human Relations.

Accomplished in 2006 by the following legislative amendments or additions:

29 Del.C. § 8733(a).

The Division of Human Relations is established, and shall be responsible for the performance of
all the administrative, ministerial, fiscal and clerical functions of the State Human Relations
Commission. The Director of the Division may appoint and remove employees of the Division as
provided by law.

31 Del.C. § 3003.

The Commission shall be responsible for carrying out public information and education
programs, for preparing reports and recommendations, and for making surveys and studies
necessary for the performance of its duties under this chapter. The Commission may delegate
one or more of its responsibilities under this section to the Division; provided, however, that
such delegation shall specifically state the responsibility the Division must undertake.

6 Del.C. § 4505.

(c) The Commission may delegate, to the Division of Human Relations, any power, duty, or
function vested in it by this chapter unless the delegation is expressly prohibited. If the
Commission delegates to the Division a power, duty, or function vested in it by this chapter, the
delegation shall specifically state the power, duty, or function being delegated.

(d) The Commission shall not delegate its power or duty to conduct public hearings or order
relief to the Division.

6 Del.C. § 4507.
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(b) The Division may commence such conciliatory activities in order to further the purposes of
this chapter. It may call conferences of persons in the business industry and other interested
parties to acquaint them with the provisions of this chapter governing conciliation and the means
it employs to implement those provisions. It shall endeavor, with their advice, to develop
programs of voluntary compliance and enforcement. The Division may issue reports on such
conferences as it deems appropriate.

(c) When undertaking their respective duties under this section, the Commission and the Division
may consult with state and local officials and other interested parties to learn the extent, if any, to
which discriminatory public accommodations practices exist in the State or locality, and whether
and how State or local enforcement programs might be utilized to combat such discrimination.
The Commission may issue reports on such consultations as it deems appropriate.

6 Del.C. § 4608(b).

(2) The Commission may delegate, to the Division of Human Relations, any power, duty, or
function vested in it by this chapter unless the delegation is expressly prohibited. If the
Commission delegates to the Division a power, duty, or function vested in it by this chapter, the
delegation shall specifically state the power, duty, or function being delegated. The Commission
shall not delegate its power or duty to conduct public hearings or order relief to the Division.”

6 Del.C. § 4609.

(b) The Division may commence such conciliatory activities in order to further the purposes of
this chapter. It may call conferences of persons in the business industry and other interested
parties to acquaint them with the provisions of this chapter governing conciliation and the means
it employs to implement those provisions. It shall endeavor, with their advice, to develop
programs of voluntary compliance and enforcement. The Division may issue reports on such
conferences as it deems appropriate.

(c) When undertaking their respective duties under this section, the Commission and the Division
may consult with state and local officials and other interested parties to learn the extent, if any, to
which discriminatory public accommodations practices exist in the State or locality, and whether
and how State or local enforcement programs might be utilized to combat such discrimination.
The Commission may issue reports on such consultations as it deems appropriate.

b) Amend 31 Del. C. § 3004 to empower the Human Relations Commission with the authority to
enact by-laws.

Accomplished in 2006 by legislative amendment:

31 Del.C. § 3001(e).

The Commission shall adopt bylaws that provide for operating procedures such as: election of
officers, appointment of committees, designation of a quorum, conducting of meetings, and other
matters that will promote the efficient operation of the Commission in the performance of its
duties under this chapter. 75 Del. Laws, c. 356, 88 3, 4.

c) Grant the Human Relations Commission with subpoena power in investigations performed
under Title 31 of the Delaware Code.

Accomplished in 2006 by legislative amendment:
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31 Del.C. 8 3006. Subpoenas; compelling testimony.

(@ The Commission may issue subpoenas and order discovery in aid of the investigations,
surveys and studies authorized under 83004 of this title when the Attorney General has reason to
believe that such subpoenas and discovery will enable the Commission to perform the duties
imposed by this chapter.

(b) Any subpoena, process, order of the Commission, or other paper requiring service may be
served by any sheriff, deputy sheriff, or constable, or by any employee of the Division of Human
Relations.

(c) If a witness refuses to obey a subpoena lawfully issued by the Commission, or to give
evidence properly requested by the Commission, the Commission may petition the Superior
Court to compel the witness to obey the subpoena or give the evidence. The Court shall
immediately issue process to the witness and shall hold a hearing on the petition as soon as
possible. If the witness refuses, without reasonable cause or legal grounds, to obey the subpoena
or to give the evidence, the Court shall punish the witness for contempt. 75 Del. Laws, c. 356, 8
1.

d) In Title 31, include language exempting from FOIA meetings involving mediation and
conciliation.

Accomplished in 2006 by legislative amendment:

§ 3004. Powers and duties.

The Commission shall cooperate with the Governor, the General Assembly, public agencies,
officials, firms, corporations, civic groups and individuals in promoting amicable relationships
among the various racial and cultural groups within the State. To this end the Commission may:
(1) Act as conciliator in matters involving race, age, marital status, color, sex, disability, creed,
national origin or ancestry; provided, however, that the provisions of the Freedom of Information
Act in Chapter 100 of Title 29 shall not apply to meetings that involve conciliation or mediation.
75 Del. Laws, c. 356, § 6.

e) Permit one Commissioner to issue a pre-trial dismissal order for cases outside the scope of
jurisdiction of the Commission, or for cases that do not state a claim for relief. The purpose of
the dismissal order is to preserve the claimant’s right of appeal.

As to Delaware’s Equal Accommodation Act: The recommendation was accomplished in
2006 by legislative amendment and in 2008 by amendment to Equal Accommodation
Regulation 5.0

6 Del.C. § 4508. Procedure on complaint.

(c) If the Division determines that the allegations in the complaint do not state a claim for which
relief is available under this chapter or that the claim is not within the scope of the Commission’s
jurisdiction, it may petition the Commission, with notice to the complainant, to dismiss the
complaint.

(k) The Commission, by regulation, shall adopt procedures for dismissal of complaints based on
lack of jurisdiction or failure to state a claim upon which relief is available under this chapter.
Notwithstanding the limitation of delegation in § 4505 of this title, the Commission may
authorize such dismissal by a single commissioner prior to appointment of a panel.


http://delcode.delaware.gov/sessionlaws/ga143/chp356.shtml
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Equal Accommodation Regulation 5.0 Case Closing Prior to Hearing
5.1.5 A case may be dismissed upon written application to the Commission by the Respondent or
the Division Director when

5.1.5.1 the Commission does not have jurisdiction to determine the case; or

5.1.5.2 the facts alleged do not state a violation of the law.

5.1.6 If the Division determines that the Commission does not have jurisdiction over the case or
that the complaint does not allege facts that state a violation of the law, the Division Director
shall apply in writing to the Panel Chair or designee (or, if a Panel has not been appointed, to the
Chairperson or other designee), for dismissal of the complaint under Rule 5.1.5.

5.1.8 The Panel Chair or designee (or, if no panel has been appointed, the Commission
Chairperson or other designee) shall consider the application for dismissal. In the absence of
compelling or unusual circumstances, such consideration shall be without an evidentiary hearing
or oral argument. The Panel Chair or designee (or, the Commission Chairperson or designee)
will consider only the facts alleged in the pleadings or any related submissions and any
reasonable inferences from those facts. The facts alleged by the claimant, unless conclusory, will
be considered as true for the purpose of the dismissal proceeding. 12 DE Reg. 505 (10/01/08).

As to Delaware’s Fair Housing Act

The Commission had authority to dismiss a complaint if the Commission determined that no
reasonable cause existed to believe that a discriminatory housing practice had occurred or was
about to occur. 6 Del.C. § 4610(f)(3). In 2006, the General Assembly amended the statute and
granted authority to the Division to dismiss complaints by “ by striking the words ‘Commission’
and ‘Commission’s’ wherever they appear[ed] therein and by substituting in lieu thereof the
words ‘Division’ and ‘Division’s, respectively.” 75 Del. Laws, c. 356, § 32. Accordingly, the
Division now has the authority to dismiss a complaint.

Fair Housing Regulation 7.0, Charge and Answer, adopted by the Commission in 2004.
Subsection 7.1 provides that except in the case of complaints initiated by the Commission, the
Director or his or her designee shall make a determination as to whether or not reasonable cause
exists to believe that a discriminatory housing practice has occurred or is about to occur and
issue a charge on behalf of the aggrieved person or dismiss the complaint pursuant to Section
4610(f). 8 DE Reg. 591 (10/01/04).

MISSION, GOALS, & OBJECTIVES

The mission of the Commission is to promote amicable relations among racial and cultural groups and
enforce laws against discrimination. The Commission utilizes the following procedures to meet the
mission.

Education — To educate the public on the rights and protections against discrimination under the equal
accommodations and fair housing laws. To educate the Governor and General Assembly on the impact
of current or proposed laws, policies and/or the need for new laws to continue the work of eradicating
unlawful discrimination by:

e Creating a knowledge and understanding of the laws against discrimination in housing
and equal accommodations among residents statewide;


http://delcode.delaware.gov/sessionlaws/ga143/chp356.shtml
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e Monitoring, reviewing, and proposing laws and policies that support the eradication of
unlawful discrimination and segregation;

e Holding forums and producing materials and resources that help the Division in meeting
its obligation to affirmatively further fair housing.

Each workshop, presentation, training seminar, conference, community forum, or film and discussion
forum conducted by the Division is evaluated using a feedback/evaluation form. The feedback received
is reviewed, assessed, tallied, and used to plan future sessions.

Enforcement — To hold Delawareans accountable to the rights and protections against discrimination and
segregation under law by:

e Ensuring quality, timely, and efficient processing of complaints;

e Ensuring the knowledge, skills, and competencies of staff and Commissioners
(volunteers) to perform their roles and responsibilities;

e Working cooperatively and collaboratively with organizations and governmental entities
to affirmatively further fair housing.

With the support of Department of Technology and Information, in 2015 the Division of Human
Relations built and implemented a new case management system — Civil Rights Enforcement
Management System (CREMS). The system, allows the Division to enter details of each complaint
from the filing date, to each step of the investigation, to witnesses interviewed, to conciliation
agreements, to final disposition. The system produces reports that enable the agency to review and
evaluate quality, timeliness, and other measures.

It is mandatory that housing cases accepted for joint filing (federal and state) are entered into the U.S.
Department of Housing and Urban Development (HUD) case management system Housing
Enforcement Management System (HEMS). The cases are reviewed, monitored and assessed by the
regional Office of Fair Housing and Equal Opportunity (Philadelphia) and the FHEO headquarters
(Washington, DC).

Engagement - To engage Delawareans in building and promoting understanding and respectful
relationships as well as valuing and fostering diverse and inclusive communities by:

e Building healthy, respectful, and effective relationships with individuals and diverse
communities statewide;

e Holding or participating in community meetings to foster and facilitate amicable
relationships.

THIS SPACE INTENTIONALLY LEFT BLANK
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COMPOSITION & STAFFING OF THE COMMISSION

The Commission’s governing statute requires 28 members. The statute requires each county of the State
to be represented by 7 members, and for the remaining 7 members to be selected without regard to the
county in which they reside. The members are appointed by the Governor and must be broadly
representative of various racial and cultural groups of the State. Seven of the original members were
appointed for a term of 1 year, 7 for a term of 2 years, 7 for a term of 3 years and 7 for a term of 4 years.
Thereafter, all appointments are made for terms of 4 years. As of October 2016, there were 27 members
serving on the Commission.

Members serve without compensation but are reimbursed for actual and necessary expenses, and will be
compensated up to $50 per day up to a maximum of $500 in a calendar year for each day spent in
attendance of a hearing.

The Division of Human Relations provides clerical, administrative and fiscal support to the Commission
and assists in monitoring the State Affirmative Action Plan. The staff of the Division of Human
Relations employs 7 staff (1 is appointed and 6 are merit). The Division employs contractual workers as
follows: Previous two fiscal years: Two (1-Training Coordinator/Grant Monitor; 1-Admin. Specialist |
Sussex Office) and Current Fiscal Year: One (Training Coordinator/Grant Monitor).

The Division has taken steps to request funding for additional investigators through identification of
HUD Partnership Grant Opportunities, utilizing federal funds to the extent that it is feasible, and
submittal of a State budget request for FY18.

DUTIES, RESPONSIBILITIES, & AUTHORITY

Complaint and Disciplinary Process

The Commission, with the Division of Human Relations, receives complaints with relation to the
following:

e EQUAL ACCOMMODATIONS — The law prohibits discrimination in places open to the
public because of race, age, marital status, creed, color, sex, national origin, persons with
disabilities, sexual orientation, or gender identity. (Title 6, Chapter 45).

e FAIR HOUSING — The law prohibits discrimination in the sale, lease, or rental of housing or
application for credit because of race, age, religion, national origin, sex, disability, familial status
(children under 18) marital status, creed, color, sexual orientation, gender identity, or source of
income. (Title 6, Chapter 46)

Who Can File a Complaint
Anyone who feels they have experienced discrimination in violation of the fair housing or equal
accommodations

Complaint Process
Step One: Complaint Filed
One of three ways:
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e In person, visit one of the three Division locations (Wilmington, Dover, Georgetown).
e Online, visit Division’s website (www.statehumanrelations.delaware.gov).
e By phone, call to have a complaint form mailed.

A person who files a complaint is called the COMPLAINANT.
The person being complained about, is called the RESPONDENT.

Step Two: Notice of Complaint

Respondent
e Receives notification that a complaint has been filed.
e Recieves vided a copy of the appropriate law and governing regualtions.
e Provided a questionnaire to complete based on the allegations.

Step Three: Fact Finding Conference

The Fact Finding Conference

e Parties are invited to meet together, hear both sides and determine if the complaint can be resolved .

e |If the complaint can be conciliated, a conciliation agreement (voluntary agreement which satisfies all
involved parties) is prepared and signed by the parties.

e |f the complaint conciliates, the case is closed.

e |If the complaint cannot be conciliated, the investigation proceeds.

Step Four: Investigation
e The investigation (interviews, review of files, records, tapes,) helps determine the facts.

Equal Accommodations Cases
Step Five: Hearing
o An Administrative Hearing is held in front of a panel of the Human Relations Commission.
= |f the Commission determines there was no violation of law, the case is dismissed.
= |f the Commission determines there was a violation of law, an order is issued.

Fair Housing Cases
Step Five: Determination
o Based on the investigation, a written determination is issued for Charge or No Charge.
o A No Charge determination means the case is dismissed.
o A Charge determination means the case moves forward.

Step Six: Hearing Election
o When a charge is issued party or aggrieved person may elect for an Administrative Hearing
or Court Hearing.
Step Seven: Administrative Hearing
o At the Administrative Hearing, the panel of Commissioners make findings of fact, and
conclusions of law.
= |f the panel finds that the facts do not support a violation of law, the case is
dismissed.
= If the panel finds the facts support a violation of law, an order is issued.


http://www.statehumanrelations.delaware.gov/
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PROCEDURE FOR PROCESSING FAIR HOUSING COMPLAINTS

Questionnaires Fact Finding
Completed Conference

Continuation of Investigator
Investigation writes
determination

Conciliation
Agreement

\

Case Closed No Cause

DAG reviews
Determination
for Cause

No Cause

DAG Issues

Charge,
Determination
& Election
Form Sent o
Parties

Appellate
Superior Court Election Commission Hearing Finding Reconsideration Review -
Superior Ct.

The opportunity to attempt voluntary conciliation of a complaint is available at any stage of the complaint
process. When a conciliation agreement is reached, the complaint process is discontinued.
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Complaint Data for Calendar Years 2014, 2015, 2016

Calendar Year 2014  |Calendar Year 2015  |Calendar Year 2016
(to-date)

Total # of complaints 82 158 98
Received

EA Housing EA Housing EA Housing
Total # of complaints 7 26 16 26 16 12
Investigated
Total # of complaints found 10 26 14 26 5 12
valid
Total# of complaints 1 0 2 0 2 0
forwarded to Attorney
General
Total # of complaint resulting 0 0 0 1 1 0
in civil penalty

EA=Equal Accommodation cases; Housing=Fair Housing cases
The Commission has one case pending: Lopez v. Wilson’s Lane Mobile Home Park.

Disciplinary Actions Process

Typical “disciplinary” actions include: signed conciliation agreement with terms that require training
(equal accommodations or fair housing), a reasonable accommodation (housing), change in policy
(housing), changes to website (equal accommodations and housing), letters of apology, and in some
cases a monetary settlement.

The Commission does not discipline licenses. The Commission is responsible for hearing and deciding
cases of alleged discrimination in the fair housing and equal accommodations contexts.

At the conclusion of a hearing, the Commission Panel adjourns for deliberations. Pursuant to
Commission regulations, deliberations are closed to the public and are not recorded.

The Commission Panel evaluates whether the Complainant met his or her burden of proof. The
Commission utilizes the McDonnell Douglas analysis to determine whether the Complainant established
a prima facie case of discrimination by a preponderance of the evidence. To establish a prima facie
case, the Complainant must establish: (1) that he or she is a member of a protected class; (2) that the
Complainant was denied housing or access to a public accommodation or treated in a discriminatory
manner during the process; and (3) that nonmembers of the protected class were treated more favorably
than the Complainant. If a prima facie case is established, the burden shifts to the Respondent to present
evidence of a legitimate, non-discriminatory reason for the conduct. If the Respondent presents
evidence of a legitimate, non-discriminatory reason for the conduct, the Complainant must then prove
that the reason offered by the Respondent was just a pretext or sham for discrimination.
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The Panel weighs the evidence presented by the parties through testimony and evidence and makes
findings of facts and conclusions of law based on that evidence. Through the aid of the Commission’s
Deputy Attorney General (DAG), the Commission utilizes case law in making its decision. Once a
decision is rendered, it is written into a final order by the Commission DAG and is reviewed and signed
by the Commission Panel members.

Within 10 days, after the mailing of the final order, any party may apply to the Commission Panel for
reconsideration. The Panel reconvenes to consider the motion for reconsideration.

A party aggrieved by a final order of the Commission may file a petition for review in the Superior
Court within 30 days after the order is entered.
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ENACTED LEGISLATION IMPACTING THE COMMISSION

Federal Legislation

Fair Housing Protections For People With Limited English Proficiency

Limited English Proficiency (LEP) guidance that addresses how the Fair Housing Act would apply to
claims of housing discrimination brought by people because they do not speak, read, or write English
proficiently. http://portal.hud.gov/hudportal/documents/huddoc?id=lepmemo091516.pdf

Affirmatively Further Fair Housing (AFFH)

AFFH Rule: 80 FR 42271 (07/15/2015)
https://www.federalregister.gov/documents/2015/07/16/2015-17032/affirmatively-furthering-fair-
housing

Affirmatively Furthering Fair Housing Fact Sheet
https://www.hudexchange.info/resources/documents/AFFH-Fact-Sheet.pdf

Reasonable Accommodations
Joint HUD/DQJ Statement on Reasonable Accommodations under the Fair Housing Act
http://portal.hud.gov/hudportal/documents/huddoc?id=DOC 7771.pdf

Reasonable Modifications

Provides technical assistance regarding the rights and obligations of persons with disabilities and
housing providers under the Act relating to reasonable modifications. (March 5, 2008).

Joint HUD/DQJ Statement on Reasonable Modifications under the Fair Housing Act
http://portal.hud.gov/hudportal/documents/huddoc?id=DOC_7502.pdf

Discriminatory Advertising on the Internet
To ensure websites do not provide an open market for unlawful discriminatory conduct. (September 20,
2006). http://portal.hud.gov/hudportal/documents/huddoc?id=InternetAdvertMemo.pdf

Assistance Animals for Persons With Disabilities

Obligations of housing providers with respect to animals that provide assistance to individuals with
disabilities (April 25, 2013). Service Animals and Assistance Animals for People with Disabilities in
Housing and HUD-Funded Programs.
http://portal.hud.gov/hudportal/documents/huddoc?id=servanimals_ntcfheo2013-01.pdf

Certification and Funding of State and Local Fair Housing Enforcement Agencies

This regulation establishes the criteria for certification of state and local fair housing laws that are
substantially equivalent to the federal Fair Housing Act, as well as for decertification of state and local
fair housing laws that are deemed no longer substantially equivalent. (April 16, 2007). Fair Housing
Assistance Program (FHAP). The Delaware Division of Human Relations is a FHAP.
http://portal.hud.gov/hudportal/documents/huddoc?id=FINALFHAPRULE.PDF.
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The Commission Supports the Following Proposed Legislation

State Leqislation

Homeless Individual’s Bill of Rights
SS 1 for SB 134 (May 18, 2016)

Federal Legislation

New Protections for Victims of Harassment and Survivors of Domestic Violence

Final Rule (September 14, 2016)
https://www.federalregister.gov/documents/2016/09/14/2016-21868/quid-pro-quo-and-hostile-
environment-harassment-and-liability-for-discriminatory-housing-practices

Fair Housing Act Guidance
http://portal.hud.gov/hudportal/documents/huddoc?id=FinalNuisanceOrdGdnce.pdf

ADMINISTRATIVE PROCEDURES ACT COMPLIANCE
The Human Relations Commission promulgates rules and regulations in accordance with the
Administrative Procedures Act.”

Equal Accommodations Regulations® (10/01/08)
The Equal Accommodations Regulations must be updated concerning new protected classes (sexual
orientation added in 2009 and gender identity added in 2013).

Fair Housing Requlations* (12/01/08)
The Fair Housing Regulations must be updated concerning new protected classes (sexual orientation
added in 2009, gender identity added in 2013, and source of income added in 2016).

FREEDOM OF INFORMATION ACT COMPLIANCE

The Human Relations Commission has never received a complaint that they were in violation of FOIA.
FOIA compliance is handled per the Department of State FOIA Policy.

Public Integrity Act

Information on the Public Integrity Act is contained in the manuals provided to new Commissioners.
The manuals were updated in 2015. A voluntary training was held for Commissioners in December
2015 and a second training was held in February 2016. The manuals, including the Public Integrity Act,
were reviewed with Commissioners at that time.
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2 Analyst Note: Regulations need to be updated with the new information. Regulations have not been updated since 2008.
® http://requlations.delaware.gov/AdminCodeftitle1/600/601.pdf
* http://requlations.delaware.gov/AdminCodet/title1/600/602.pdf
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FISCAL INFORMATION

Revenues:
Fiscal Year Source(s) of Funds Amount ($)
FY17 General $591,500
Federal (HUD/FHEO Cooperative Agreement)
FY 16 (actual) General $579,400
Federal( HUD/FHEO Cooperative Agreement)
FY 15 (actual) General $580,400
Federal (HUD/FHEO Cooperative Agreement)
Federal Funds
Cooperative Agreement Breakdown of Fiscal Year 2014 Funds
Complaint Processing
Number of completed cases = 18:
Total case processing = $42,970.00
Administration Cost = $6,000.00
Training Funds = $22,500.00
Total Cooperative Agreement Amount = $71,470.00
Cooperative Agreement Breakdown of Fiscal Year 2015 Funds
Complaint Processing
Number of completed cases = 25:
Total case processing = $63,800.00
Administration Cost = $11,000.00
Training Funds = $24,750.00
Total Cooperative Agreement Amount = $99,550.00
State/Federal Match Ratios: 20%
Expenditures:
Fiscal Year Source(s) of Funds Amount ($)
FY 17 (budgeted) General Fund $591,500
FY 16 (actual) General Fund $579,400
FY 15 (actual) General Fund $580,400

External Factors Impacting Revenue or Expenditures:

In the last three years, HUD Partnership Grants have positively impacted the Division’s expenditures
(contractor costs, travel, supplies, etc.) by providing funding for statewide fair housing education and
outreach. Partnership Grant funding has enabled the Division to expand initiatives to promote amicable
relations and inclusive communities using public libraries for film and discussion forums.




JLOSC Final Report — Human Relations Commission 27

Audits

The U.S. Department of Housing and Urban Development (HUD), Office of Fair Housing and Equal
Opportunity, (FHEO) conducted a Performance Assessment of the Delaware Division of Human
Relations (DDHR) Fair Housing Assistance Program (FHAP). The Performance Assessment determines
whether an agency, in operation, provides substantive rights, remedies, procedures, and availability of
judicial review that are substantially equivalent under the federal Fair Housing Act.

Fines or fees collected by Human Relations Commission

The Special Administration Fund (SAF) is a special fund that consists of:
(1) All civil penalties assessed and collected pursuant to Chapter 45 or 46 of Title 6.

(2) Costs, attorneys' fees and expenses awarded to the Commission pursuant to Chapter 45 or 46
of Title 6.

(3) All Community Development Block Grant moneys designated for the administration and
enforcement of Chapter 46 of Title 6.

(4) All other moneys specifically designated for this Fund.
(5) All interest on or profits earned by the Special Administration Fund.
The current (2/2017) balance of the SAF is $91,076.38.

The Commission may use these funds for:

(1) The payment of litigation expenses, costs and attorneys' fees in connection with the
enforcement provisions of Chapters 45 and 46 of Title 6.

(2) The payment of the expenses of investigations conducted pursuant to Chapters 45 and 46 of
Title 6, and chapter 30.

(3) The payment of studies and surveys conducted pursuant to chapter 30.
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ACCOMPLISHMENTS

e Delaware’s primary resource for information and enforcement of the fair housing laws (state and
federal) educating 100’s of residents annually.

e The Delaware Fair Housing Act has six more protected classes than the seven of federal fair
housing law (creed, marital status, age, sexual orientation (2009), gender identity (2013) and
source of income (2016)).

e Served as a liaison on matters of race relations in the state.

e Applied for and received over $200K in HUD partnership grants (3) for fair housing outreach
and education targeting identified communities in Sussex County.

e Receive and process more than 35 allegations of housing discrimination annually.

e Receive and process 50 allegations of discrimination in places of public accommodations
annually.

e Processed discrimination case settlements totaling more than $300K.

e Provided basic fair housing training to more than 250 housing advocates and professionals

e Held 3 county-based fair housing conferences instead of one central conference during National
Fair Housing Month.

e Held more than 20 fair housing training sessions for respondents in fair housing cases.

e Provided training on Delaware’s law against discrimination in places of public accommodation.

Statewide agencies that provide housing services (housing counseling, first-time home buyers program)
are encouraged to refer any client that feel they experienced discrimination in the sale, lease, rental, or
credit application process because they are in a protected class to the Division of Human Relations.
Agencies include First State Community Action Agency, Housing Opportunities of Northern Delaware
(HOND), NCALL Research, Inc., Sussex County Community Development and Housing,
Neighborhood House, Inc., YWCA, Delaware Community Reinvestment Action Council, and
Community Legal Aid Society, Inc. Agencies receive fair housing informational materials to share with
their client.

Staff Training — The Division of Human Relations provides fair housing training to the staff of
numerous entities to facilitate appropriate and informed referrals and to assist them in avoiding
discriminatory acts prohibited under law. Entities include Delaware State Housing Authority, New
Castle County Department of Community Development and Housing, Ministry of Caring, City of
Wilmington Department of Real Estate and Housing, Peoples Place 11, First State Community Action
Agency, several property management organizations, law firms, real estate firms and the Delaware
Division of Motor Vehicle.

Client Training — The Division offers fair housing training to participants in programs offered by a
number of organizations including YWCA and New Castle County.

Annual Fair Housing Conference — Annually the Division invites the public, partners, elected and

appointed officials, to attend a conference that provides training, information and updates on laws,
policies and case law.
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Partnerships

Community Legal Aid Society, Inc. (CLASI)

The Division works cooperatively with CLASI on such matters as fair housing complaint referrals,
testing, and education and outreach, all toward affirmatively furthering fair housing in Delaware.
CLASI continues to file housing discrimination complaints with the Division for any meritorious claims.

Pathways to Success

With Partnership Grants from HUD, the Division collaborated with Pathways to Success, a local non-
profit organization, to provide fair housing education, outreach and training focused in Sussex County
Delaware. This grant was intended to support the fair housing education and outreach in the
communities identified as “Impacted Communities” in the Voluntary Compliance Agreement between
HUD, Diamond State Land Trust, and Sussex County Council, and Sussex County Planning and Zoning
Commission. It is estimated that 728 additional residents in Sussex County received fair housing
information and resources of as a result of Partnership funding.

Fair Housing Task Force

There are a number of organizations taking actions to further fair housing practices that include
providing education, outreach and enforcement in Delaware. The Delaware Division of Human
Relations (DHR) leads the task force and the members include DSHA, Housing Opportunities of
Northern Delaware (HOND), Delaware Community Reinvestment Action Council (DCRAC),
Community Legal Aid Society, Inc. (CLASI), Delaware Housing Coalition (DHC), and HUD. The Fair
Housing Task Force Committee is comprised of these entities, other housing authorities, and nonprofit
organizations, and acts as a formal statewide advocacy network for fair housing, as well as for
implementing the State of Delaware Regional Fair Housing Plan.

Coalition for Fairness and Equity in Schools

The Division and Commission participate in a statewide effort to keep students in the classroom and out
of the juvenile justice system. The Coalition for Fairness and Equity in Schools is engaged in statewide
advocacy to change school discipline practices to eliminate suspensions for low-level offenses and
reduce disparities while adopting a restorative approach.

Delaware Racial Justice Collaborative

In 2015, convened by the United Way of Delaware, a group of organizations began meeting around the
need to eliminate institutional racism in Delaware. The State Human Relations Commission chair and
Division of Human Relations director participated in those meeting. The group, now named the
Delaware Racial Justice Collaborative, has as its mission to “work collectively to reduce the impact of
racism affecting communities of color.”

South Asian Bar Association (SABA)

In April 2016, the Division of Human Relations partnered with SABA for a Book Reading, Discussion
and signing featuring Deepa lyer, South Asian American activist, writer, and lawyer and current Senior
Fellow at The Center for Social Inclusion.

Islamic Society of Delaware (ISD)

In 2013, the Division and Commission participated in an Interfaith (Jewish, Christian and Sikhs) forum
as a show of solidarity against intolerance following an incident of vandalism at the Islamic Center of
Delaware.
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Fair Housing/Equal Accommodations Training

The Division conducts frequent fair housing training for a variety of audiences throughout the State:

The Division requires fair housing training for respondents in all conciliated and adjudicated fair
housing complaints.

The Division collaborated with the City of Wilmington to conduct fair housing training for City of
Wilmington Real Estate Department staff in March 2015; this collaboration resulted in an annual
planned fair housing training for the City’s sub-grantees, which occurred in July 2015 and again in
March 2016.

The Division conducted fair housing training for Greater Wilmington Housing Partnership in March
2015.

The Division conducted fair housing training for real estate students in April 2015.

The Division collaborated with Housing Opportunities of Northern Delaware (HOND) to conduct
fair housing training as part of its Annual Fair Housing Law Forum in April 2015.

The Division conducted fair housing training for mediators at People’s Place in May 2015.

The Division conducted fair housing training for residents of Carvel Gardens affordable housing
community in Laurel in August 2015; this request for training was an outcome of the April 2015
Sussex County Community Conversation.

The Division presented to the State Disability Council Housing Committee in September 2015.

The Division conducted fair housing training for Patterson Schwartz realtors in October 2015.

The Division conducted fair housing/equal accommodations training for members of the Kent
County LGBT Support Group in November 2015.

The Division conducted fair housing/equal accommodations training for clients of the Division of
the Visually Impaired in December 2015.

The Division planned and led training for members of the State Human Relations Commission on
the fair housing complaint process in December 2015, and the fair housing hearing process in
February 2016.

The Division conducted fair housing training for approximately 60 staff at the Delaware Early
Childhood Center in May 2016.

The Division conducted fair housing training for residents of the Salvation Army transitional shelter
July 2016.

The Division conducted fair housing training for staff of the YWCA transitional shelter in August
2016.

Starting in February 2016 until the present, the Division has conducted equal accommodations
training for nearly 250 employees of the Division of Motor Vehicles at every DMV location.
Evaluations surveys are completed for all fair housing/equal accommodations trainings Division
conducts. The Division collected over 250 surveys. An estimated 97% answer Strongly Agree or
Agree that the training was helpful.

Community Outreach

Annual Outreach and Education events (primarily tents and exhibit tables) to connect the community
to the resources and services of SHRC/DHR include the following: The AFRAM (Seaford); Festival
Hispano (Georgetown); the Peach Festival (Wyoming/Georgetown); The Pride Festival (Dover); and
the Veterans Administration Stand Down (Dover).

The Division planned and implemented a series of conversations with community residents and
leaders on the topic of fair housing.
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The Division planned and executed a policy conference targeting residents, policy leaders, elected
officials and housing professionals. The 2015 Fair Housing Policy Conference: “The Realities and
Consequences of Housing Segregation: Education, Health Disparities and Economic Inequality” was
held in Wilmington on April 28, 2015. In April 26, 2016, the Division planned and executed a
policy conference, again targeting fair housing stakeholders, policy leaders, elected officials and
housing professionals, entitled “Residential Segregation: Making the Fair Housing Act’s
Commitment to Removing Barriers to Equal Housing Opportunity a Reality.”

Civil Rights

The Division planned, coordinated, negotiated a reduced rate, and helped to subsidize a community
screening and discussion of the movie “SELMA” on February 2, 2015 at the Midway theater in
Rehoboth which was attended by more than 127 residents (adults and youth groups) who otherwise
would not have been able to afford the movie fee.

Division planned and coordinated a Statewide film-and-discussion series featuring films with civil
rights themes, including “Freedom Summer;” “Mr. Civil Rights;” “Home of the Brave;” “My
Country;” “A Class Apart;” “Bridge to the Ballot;” and “Freedom Summer.”

The Division planned and executed, in conjunction with community partners (Restoring Central
Dover, Delaware State student group “The Movement,” and Wesley College) a community
engagement film-and-discussion workshop using the film “Cracking the Codes: The System of
Racial Inequity” (with food donated by a Commissioner who owns a pizza franchise) that was
attended by nearly 80 participants consisting a diverse group of adults, seniors, college students,
residents, and youth groups in March 2016.

Sussex County Hispanic Community

The Division increased the number of Spanish language fair housing publications distributed in its
outreach and educations efforts.

The Division hired a multi-lingual investigator whose skills have increased Division’s interactions
with persons with LEP.

The Division disseminated fair housing and equal accommodations information (English/Spanish) at
the Hispanic Heritage Celebration & Community Fair (Georgetown - October 2015 and 2016).

The Division staff participated in the First Delaware Latino Summit (Dover - November 2015.)

The Division led a Fair Housing Awareness Training Telamon (Bridgeville - Nov. 2014).

The Division led a Fair Housing Awareness Training at Telamon (Milford, Laurel and Seaford
locations - Dec. 2014) (Telamon Corp. sponsors the National Farmworker Jobs Program statewide
and also offers Early Head Start/Head Start at Sussex locations).
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Regional Collaboration Among Various Communities

The Division invited state, county, and municipal elected officials to participate in fair housing
month events including Fair Housing Community Conversations held in each county in 2015 and
2016. Some officials attended.

The Division conducted a Fair Housing Policy Conference in 2015 and 2016 to which public and
elected officials were invited. Some officials attended.

Division staff attended a New Castle County Planning Board, Public Hearing on November 5, 2014
to amend Chapter 40 of the New Castle County Code regarding the creation of a new traditional
neighborhood housing program (County Council Sponsor: Penrose Hollins).

Division staff gave public testimony at the public hearing at which the vote was taken on whether
to support New Castle County Moderately-Priced Housing Ordinance.

Division staff provided written support for the amendment to create new traditional neighborhood
housing and encouraged other stakeholders to submit written support of the amendment.

The Division sponsored a NFHA webinar on “Schools, Steering and Segregation: Real Estate Sales
Discrimination in the U.S.” for attendance and participation by fair housing stakeholders in
September 2015.

Division staff attended a presentation on Affirmatively Furthering Fair Housing hosted by the
jurisdictions (April 2016).

Technology
With the support of Department of Technology and Information, in 2015 the Division of Human

Relations built and implemented a new case management system — Civil Rights Enforcement
Management System (CREMS). The case management system allows the Division to enter details of
each complaint from the filing date, through the final disposition including each step of the investigation
to witnesses interviewed, and conciliation agreements. The system produces reports that enable the
agency to review and evaluate quality, timeliness, etc.

CHALLENGES

Capacity - There is significant work needed to improve the status of race relations statewide.
Currently, the Commission lacks the funding and personnel including a Community Relations
Coordinator to effectively tackle the issue on a statewide basis (or even county by county).

A dedicated DAG is needed to advise the Division on cases, investigations, and legal issues.

A Training Coordinator is needed to develop and deliver core training courses for the public and
Commission members.

The Commission is too large. The Commission has 28 members, the same number as that required
under its enabling legislation in 1961. The large number of members hampers the Commission from
rapidly responding to community needs, from forming a cohesive focus, and from remaining
motivated to attend meetings, hearings and training opportunities.
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OPPORTUNITIES FOR IMPROVEMENT
e Improved funding would permit the hiring of a Community Relations Coordinator and Training
Coordinator.

e A dedicated DAG would increase the effectiveness and productivity of the Division staff by giving
them priority and timely access to legal advice and support on all phases of the complaint and
resolution processes. Having a dedicated DAG would resolve concern expressed by the HUD
Performance Assessment.

e Reducing Commission membership would result in more rapid response to issues, and would help
the Commission maintain focus and motivation.

The enabling legislation is arguably vague causing public questions regarding the role of the
Commission in the advancement, protection, and enforcement of civil rights and human rights in
Delaware, and specifically, whether an independent Office of Civil Rights should be established. The
questions include whether the Commission is the entity within state government with jurisdiction and
authorization to advance remedies over such matters as racial disparities in school discipline policies and
practices, under-representation (race, sex, national origin) among Delaware’s teachers, cultural
competency among specific service providers (teachers, law enforcement officers) and police
community conflict.
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APPENDIX A
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: STATE OF DELAWARE 2 -
e JOINT LEGISLATIVE OVERSIGHT AND R
SUNSET COMMITTEE
June 7. 2017
The Honorable Melanie George Smuth

The Honorable Hams B. McDowell
The Honorable Members of the Jomnt Finance Commnuttee

Laz:latrve Hall
411 Legslative Avenue
Dover, Delaware 19901

Re: Suppeort for the Human Relations Commussion

In 2017, the Joint Lezislanve Oversight and Sunset Commuttee (“JTLOSC™) conductad 2
comprehensive review of the Human Relanons Commuizsion ("HRC™). After a public heanng and
a recommendation meeting held eariter thes session, the JLOSC adopted three recommendations
relating to HRC.

One of the adopted recommendations relates to fimds appropnated to HRC through the Drasion
of Human Relations operating budget. JLOSC unamimously adopted the following
recommendation:

Recommendation 3: The Conmmttee shall provide support, by way of letter to the Joint
Finance Commuttee, for addiional funding to support HRCs duty of providing sufficient
framing and education to the public.

As noted mn the statute. the Comnussion may asaign duties to the Division of Human Relations
(“Drvision”). The Conmussion assigned training and education to the Division within the
Deparmment of State. JLOSC heard teshmony from HRC staff rezarding upconung challenges with
framning and education due to the loss of a confractual position. This pozition was responsible for
education and traming.

Legahne Council Division of Rewearch o Logulative Hall ¢ 411 Logilative Avenns ¢ Dover, Delaware 19901
Julie Fedals, Commxittos Analyst
302-744-4307 o Fax: 302-739-3895 » Jubia FedelaiGistate de.us
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APPENDIX B
DELAWARE STATE SENATE
140th GENERAL ASSEMBLY
SENATEBILL
AN ACT TC AMEND TITLE 6 AND TITLE 31 OF THE DELAWARE CODE RELATING TO THE STATEHUMAN
RELATIONS COMMISSION.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF DELAWARE:

1 Secton 1. Amend § 3001, Title 31 of the Delawars Code by making deletions as shown by stike through and
1  insertons as shown by underfine as follows:

3 § 3001. Creation—compositon. State Human Relations Commission COMposiion: Vacancdes, cOIpenaation
4

5 - The State Human
6  Relatons Commission consasts of 18 members. all of whom are inted by the Governor and. collsctively. meet the all of

7 folowine critera:

s 1 ent the various racial and cultural of this State.

9 (2) All reasonable efforts nust be made to ensure that each county is representad by at least 5 members. Exh
10

11

12

13

14

13 {(b) Comwmission apponmments are for 4-vear rems The Governor may appoint 3 member for a teom of J2ss than 4
16  years to ensure that no more than 5 members’ temms sypire in on2 year. ntha-sventof death, Temotal I rasianatonofa
17

18 () Meobers skall samve A Comemnission member serves without compensation but shall be 5 reimbursed for

19 actal and necessary expansss-pooaded howaves, expenses. excent that thess-Conmussionars 3 member desigrated by the
20 Shaspesses Chal to serve on haanns pansls shalli-be s compensated the sum of $30 per ds% day. up to 2 mandmmom of
21 3300 31.500 in a calendar 39z vear, for each day spent mastandancs of atendins a hsarms.
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daamed 3o have resianedand che resen-thamfors. A Commession member mav be removed ar anv ome for zross

mefficiency. neslect of duty, malfeasance misfeasance. or nonfeasance in office.

(1) A member is deemed in neslect of duty if the member. without sood cause. 15 absent from 3 consecutive
meetings or anends less than 30%: of meetings in 2 calendar vear.

{2) A member deemed in neglect of dutv is considered to have resisned The Comwmission Chair shall
immediately notifv the Governor of the resisnation.
(e) The Commussion shall adopt bylaws that provide for operating peocaduras procedures. such as- as election of
officers, appoiniment of commirtees, SesisraSen-ofaquensn conducting of meetings, and other maters thar %4 promote
the Conmission’s eficient operation

) A majonitv of A members qmst be at 3 maeting in order to have a and conduct official

Secton 2. Amend § 3002, Title 31 of the Delawars Code by making deletions as shown by strike throuzh and
msernons as shown by underline as follows:
§ 3002 Geasrpessan (halr and exscutive commitas; meetinss.

() Thassshall Lo masting of $he The exacutive commuttes of ofthe Commission shall mest ar least once a

Secdon 3. Amend § 3003, Title 31 of the Delawars Code by making deletions as shown by stike through and
msernons as shown by underiine as follows:
§ 3003. Responsibilities.
Pagedof 7
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The Conmmission shall 38 is responsible for camying out public mformation and education programs, $o¢ preparing
reports and recommendations, and fer making surveys and stadies necessary for the performance of its duties under this
chapezr. The Commission may delegate 1 or more of its responsibilines under this secton to the Sisisien—provded
honsuar-that such Division of Human Relations, but the delesation shall must specifically state the responsibility the
Division must undertake.

Section 4. Amend § 3004, Titlz 31 of the Delaware Code by makinz deletions as shown by stike through and
msertons s shown by underline as follows: [Note: This Secton will take effect if SB 40 IS enacted ]

§ 3004, Powars and dusies.

The Commussion shall cooperate with the Governor, the General Assembly. public agencies, officals, finms,
COTpOTations, CIVIC @oupe groups, and individuals in promoting anucable relationships amons the varous racial and
cultural groups within the State. To this end the Commission pay do anv of the followine:

(1) Act as cenciliator in matters mvolving e
Lnignorancesnssrosided.howsvarthas the members of sroups protected under the laws enforced bv the
Copmizsion The provisions of the Freedom of Information Act in Chapter 100 of Title 29 shall do not apply to

meenangs that involve conaliaton or sediates: mediation.
(2) Makesuch Conmlete investzarions. Suess survevs. and studias as are peminent to the performancs of its
(3) Make recommendations to the Govemnor and General Assembly concemng needed lezislation.
4) Derform dunes to the Commission under 45. 45, and 78 of Title 6.

Section 5. Amend § 3004, Title 31 of the Delaware Code 9y making deletions as shown by strke through and
msertons as shown by underline as follows: [Note: This Section will take effect if SB 48 IS NOT enacted ]

§3004. Powers and dutes.

The Comm:ssion shall cooperate with the Govemnor, the General Assembly, public agencies, officials, firms,
corporations, Civic SFesps goups, and mndividuals in promoting amicable relationships amons the vamous racial and
culrural groups within the State. To this end the Comumission pay do anv of the followine

(1) Act as conciliator In matters mvolvine race, age, mantal stams, color. sex, disability, ceed national
eRSiE ONZIN. Of Measry—previded—hewever—thatthe ancectiy. The provisions of the Freedom of Information Act in
Chapeer 100 of Title 20 shall do not apply to meetings that involve conciliation or madiacion. mediation

(2) Make-such Complete investizarions. suvess survevs. and studies as are peminent to the performance of its
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LC - HVW: RAY Draft: 05192017 02:23 PM
5081490053



JLOSC Final Report — Human Relations Commission 38

81 (3) Make recommendations to the Governor and General Assembly conceming needad lezislation.

83 Secdon 6. Amend § 30035, Title 31 of the Delawars Code by makins deletions as shown by strike through and
84  insertons as shown by underline as follows: [Note: Ths Section will rake affect if SB 40 IS enacrad |

8 § 3005. Spacial Administration Fund.

86 (a) Craanon — Theresoeatedinthe Siate Traasesa A special fimd in the Stare Treasurv, to be known: as the
87  Special Administration Fund of the Human Relarions Commzision. Commission and refemed to as “the Fund™ throushout
88 this secoon ThisFund shall coadst comststs of:

80 (1) All avil penalties assessad and collected pesuastte-Chagter 230546 undar Chapters 45 46, or 78 of
o0 Title 6.
o1 (2) Costs, attorneys’ Sses fees. and expenses awardad to the Commission pamuansto-Chagtar 23 o¢ 48 under
02 Chapters 45. 46, or 78 of Titlz 6.
e3 (3) All Commumiry Development Block Grant mensys desiznaced for the admunismaton and enforcement of
o4 Chaprer 46 of Tide 6.
o5 (4) Al other moneys specifically desizmared for S the Fund
% (3) All inrerest on o profits eamed by the Special Admunigadon Fund
87 () Adnumismaton —
o8 (1) All moneys collacred grsmans+e under this section sha¥ must be deposited or paid into dusFasdand
e shal be the Fund consmuously available to the Commussion for expendsturs i accordance with this sectonand<hall
100 secoon. and not lapse ar any tme of be transferred to any other fimd All momeys in fhis the Fund shall must be
101 prudently invested to the credit of #ais the Fund, administerad and disbursed i the same marmer as is provided by Law
102 for other spacial fumds in the State Trease-and such monans shall b6 Treasury. and maintamed m 2 separate ledgar
103 account on the books of the Secretary of Finance.
104 (2) All moneys in the Fund which are received fom the faderal severmmes
105 eovemment o anv of its agenciss. or sduch-ars appropriated by this State for purposes desanbed in tus chapter or
106 Chapters 23c¢48 43, 45, or 78 of Title §, shall may be expendad solaly for the proper and efficient administration of
107 this chapter.
108 (3) The State Treasurer shall % is the custodian of and shall be Tiable on the State Treasurer's offical bond
100 for the fithful parformance of duties m comnaction with the Fund. Such Lability on the official bond shall exdst exists
Pagesof 7
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110 in addition to the labdity on any sepamte bond which the State Treasurer may Zive Jé-mven by the Stats Teaasurar AL
111 sums racovered on any such official bond for losses sustained by the Fund shkall muyst be deposired mn the Fund

112 {¢) Use — The Commission pav use moneys n the SpecalSdmimstmtes Fund soav-—tbe—ued br—the
113 Commussion for anv of the following purposes:

114 (1) The payment of litizgation expenses, £ests costs, and anomeys’ fees in connecton with the enforcement
115 provisions of Chapters 45844645 48, or 78 of Ttle .

116 (2) The payment of the expenses of avestizations conducted pussuans o undsr Chapters 5204 48 45 46. or
117 78 of Title §, and this chapter.

118 (3) The payment of studies and surveys conductad gassaast-te under this chapeer.

119 (d) Trapsfer — TheCommuiion whansva i If the Commussion deternmnes that the money m the Spacial

120 Admmitdon Fund is more than adequate to pay for all foreseeable neads for which this Fund is created. it may authorize
121 the mansfer thermfrors of monev from the Fund to the General Fund efsaek In an amount a5 the Conwmission deems
122 proper

123 Section 7. Amend § 3003, Title 31 of the Delaware Code by making deletions as shown by strke throush and
124  insertions as shown by underline as follows: [Note: This Section will take effact if SB 49 IS NOT enacted ]

125 § 3005. Special Administration Fund

126 (3) Craation — Thars-s-cemedintdhe Saus Traamur 3 A spedal fumd in the Stage Treasury, to be known as the

127 Special Administaton Fund of the Human Relations Semssssien Lo
128 this secton ThisFund shall comsiss consists of:

120 (1) All crvil penalties assessed and collecred pusuans to under Chapter 25 or 4§ of Title 6.
130 (2) Costs, attorneys’ fees fees, and expenses awarded to the Compussion sassassse under Chapeer 45 or 46
131 of Title 6.
132 (3) All Commuumiry Developmeant Block Grant monsys desiznared for the admimsaation and enforcement of
133 Chapter 46 of Tide 6.
134 (4) All other moneys specifically desigrated for 2us the Fund.
135 (5) Al interest on or profits 2amed by the Specal Adminizgaten Fund
136 (b) Administration. —
137 (1) All moneys collected pussuantto under this section shall must be deposited or paid into this Fund and
138 shall e the Fund continucusly availabis to the Comumission for expenditare in accordance with this secdon-andshall
139 s2coop apd not lapse at anmy time or be mansferred to any other fimd. All monsys in 85 de Fund skl myst be
PageSof 7
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140 prudently invested to the credit of this the Fund, adnunistered and disbursed m the same marmer as 15 provided by law
141 for other special funds in the State Treassy-aed-sech-mepsysshall-be Treaoury, and mamtamed m a separate ledger
142 account on the books of the Secretary of Finance.

143 (2) All moneys in the Fund which are received Som the federal sovssmmant or ane szancy tharsol
14 Zovemment of anv of its agencies. or sduch-azs appropoated by this State for purposes desaibed in this chapter or
145 Chapters 45 or 46 of Title 6, shalt mav be expended solely for the proper and efficient administration of this chapeer.
146 (3) The State Treasurer shall 56 1s the custodian of and shall bs liable on the State Treasurer’s official bond
147 for the f@ithful performance of duties in connection with the Fund. Such Labdity on the official bond shall exia exists
148 in addinon to the labdity on any separare bond which the State Treasurer pay Zive SeSvenby-She Sate Treacuna AN
149 sums racovered oo any such official bond for losses sustained by the Fund shadl must be depositad in the Fund

150 (c) Use — Ths Commission mav use moneys in the Special -Admunistation Fund ous bewied bu the

151  Cemmssaes for anv of the followine parposes:

152 (1) The payment of litization expenses, £ost costs, and anomeys’ fees in connaction with the enforcement
153 provisions of Chapters 45 and 46 of Title 6.

154 (2) The payment of the expenses of investizations conducted gesuaste under Chapters 45 and 46 of Title 6,
155 and this chapeer.

156 (3) The pavment of studies and surveys conductad pissuant 2o undsr this chapeer

157 {d) Transfer — TheCemmizsion—whenever—iz I fhe Commission determines that the maney in the Special

158 Admunitauen Fund 15 more than adequate 1o pay for all foresseable neads for which this Fund is aeated. it may authorize
139 the ransfer tharsfom money from the Fund to the General Fund ofsach in an amount 354t the Conmussion deems proper

160 Section 8. Amend § 3006, Title 31 of the Delaware Code by making deletions as shown by strike through and
161  insertons as shown by underiine as follows:

162 § 3006. Subpoznas; compelling t2sumony.

163 (a) The Commission may 1552 subposnas and order discovery in axd of the investizations, saFweys auveys, and

164 srudses authonzed under § 3004 of this otle when the Artomey General has r=ason to belizve thar such subpoenas and
165 discovery will enable the Commission to perform the duties mmposed by thas chapter

166 (b) Any subpoena process, order of the Conmussion, or other paper raquirms semvice may be served by any
167  shenf depury shenff o constabla, or $x-amy employee of the Division of Human Relations.
168 {c) If a wamess refusss to obzy a subpoena that the Conmnission lawfully issued da-dhe Comumiision, or 10 give
160  evidence the Commussion properly requested by—he Cemmissies the Comemission may petition the Superior Court to
Page§of7
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170 compel the wimess to obey the subpeema or give the evidence The Court shall imemediately issue process o the witmess and
171 sk=thold a hsarnz on the petinon a3 soon a3 possidle If the wimess refises, without reasonable cause or J2gzal grounds. to
172 obey the subpoena or te Zive the svidence, the Court shall pumish the witness for contempe.

173 Section 9. Amend § 4308, Title 6 of the Delaware Code by makmg deletions as shown by stnke throuzh and
17¢  insertons as shown by underline as follows:

175 § 4508. Procedurs on complamr

176 (c) Within 120 days after the complaint is filed, the Division zhall mmvestizate the complaint and endsaver to
177 elinunate any unlawfil discriminatory practice discovered through conciliation. Insofar as possible, conciliation mestings
178 shall be held in the county where the allezed discnminatory public accormodations practce occurred If the parter is
179 resolved through conciliation, the pamies shall enter a conciliation agreement statng the terms of the resolution of the
180  mearter If the Division determines that the allegzadons in the complaint do not state a claim for which relief is avadable
181  under ths chapter or that the clam is not within the scope of the Diviston's junsdicion. it may petition the Sisasies
182 Commission with notice to the complainant, to dismiss the conmplaint.

183 Section 10. Sectrons, 2. 3, and 8 of this Acr take effect upon enactment. Sections I and 9 of this Act take effect 1
184  year after enactment. Sectons 4 and § of this Act take effect only if Senate Bill No. 40 of the 149* General Assemibly is
185 enacted Sections 5 and 7 of this Act take effect only 1f Senate Bl No. 49 of the 149* General Assembly is not enacted.

SYNOPSIS

This Act fulfills reconmendations made by the Joinr Legislative Overview and Sunset Comumitrae (“JLOSC™) by
making amendments to the Seate Human Relatons Commission’s (“the Commission™) governins stanate.

First, this Act changes the mumber of members on the Commission to 2 more manaz=able mumber, 18 menbers,
and adjusts appoinament lansuage accordmgly, mcluding providing for staggerad appointments so that members”™ terms do
not expire all at the same time. To provide the Commission with sufficient time to reorzamize wself with the new number of
mambers, Section 1 of this Act takes effect | year after the date of enactment

Next, this Act adds several provisions that are admunistrative in nature: defining the Commission's quorum and
TeqUITINS quonum to meet and conduct busness; lanzuags standard to boards and commissions regarding the removal of
mambers for gross inefficiency, neglect of duty, malfexsance. misfeasance, or nonfeasance; and technical comactions to
conform existing law to the standards of the Delaware Lagmslagve Drafing Mamual

Finally, this Act fulfills the JLOSC recommendation that the Cormmission’s governing stanute inchade reference to
its duties under other chaptars of the Delawarz Code. Curent Delaware law provides that the Conmussion has dunes under
Chapeers 45 and 46 of Titde §, the Equal Acconmodation Act and Fair Housing Act, respectively. Semate Bill No. 49 ("SB
487) of the 140th Geneml Assembly, however, if enacted will or=ate a new Chapter 78 m Title §. under which the
Conmission will have duties related to Homeless Individuals® Bill of Rights. In order to accomumodate the possibility of a
new chapter in Title 6 which should be referenced i the Commussion’s goveming statute. §§ 3004 and 3005 have been
drafted a5 two versions. The first version of each, Sections 4 and §, mclude references to the new Chapter 78, while the
second version of each. Sections 5 and 7, do not. Therefore, Section 10 of this Act provides that Sections 4 and 6 take effect
if SB 49 is enacted duning this General Assembly, and Sections 5 and 7 mke effect if SB 49 is not emacted dunng this
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SPONSOR: Rep. Bolden

HOUSE OF REPRESENTATIVES
149th GENERAL ASSEMBLY

HOUSE AMENDMENT NO. |
TO
SENATE BILL NO. 122
AMEND Senate Bill No, 122 on lines 76 and 77 by deleting “race, age, mantal status, color, sex, dissbility, creed,

national SREE ONZIn, OF Eeesi-resaded-howeverdlaldbe ancestry.™ as 1t appears theremn and mserting in heu thereof

LE 0 1 e et eyt T e e P e e et vt ettt
members of groups protected under the laws enfocced by the Commussion.™.
SYNOFSIS

This Amendment corrects a technacal error.
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SPONSOR: Sen. Walsh & Rep. Bolden
Sens. Hansen, Sokola, Pettyjohn, Richardson; Reps.
Brady, Bennett, Dukes, Spiegelman

DELAWARE STATE SENATE
149th GENERAL ASSEMBLY

SENATE BILL NO. 39
AN ACT TO AMEND TITLE 24 OF THE DELAWARE CODE RELATING TO THE BOARD OF MEDICAL
LICENSURE AND DISCIPLINE.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF DELAWARE:

Section 1. Amend § 1710, Title 24 of the Delaware Code by making deletions as shown by strike through and
insertions as shown by underline as follows:

§ 1710. Composition.

ealendar-year: Each member of the Board shall be compensated at an appropriate and reasonable level as determined by the

Division of Professional Regulation not more than $100 for each meeting attended, and not more than a total of $1,500 for

meetings attended in a calendar year, and may be reimbursed for all expenses involved in each meeting, including travel,

according to Division policy.

Section 2. Amend § 1713, Title 24 of the Delaware Code by making deletions as shown by strike through and
insertions as shown by underline as follows:

§ 1713. Powers and duties of the Board.

(a) The Board has the following powers and duties, in addition to other powers and duties set forth elsewhere in
this chapter:

(18) To utilize licensed medical professionals who are not Board members as co-investigators when a

complaint’s allegations implicate unique subject matters. The co-investigator who is not a Board member must possess

particular expertise in the unique subject matter that is at issue when a co-investigator is needed under this paragraph.

(e) The Board shall promulgate regulations specifically identifying those crimes which are substantially related to

the practice of medicine, the work of a physician assistant, er the practice of respiratory care, the practice of acupuncture,

the work of a genetic counselor, the practice of polysomnography, or midwifery.
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22

23

24

25

26

27

28

29

30

31

32

33

34

35

36

37

38

39

40

41

42

43

44

45

46

47

48

49

50

Section 3. Amend § 1720, Title 24 of the Delaware Code by making deletions as shown by strike through and
insertions as shown by underline as follows:
§ 1720. Certification requirements to practice medicine.

() The Board may issue an administrative medicine license to a physician who meets all qualifications for

licensure, including payment of a fee set by the Division of Professional Regulation, except that an applicant for an

administrative medicine license shall not be required to show that the applicant has been engaged in the active practice of

medicine, as defined in the Board’s regulations. Administrative medicine licensees may not provide medical or clinical

services to or for patients and shall attest to understanding this on the application.

Section 4. Amend § 1733, Title 24 of the Delaware Code by making deletions as shown by strike through and

insertions as shown by underline as follows:
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69
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71
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73

74

75

76

77

78

79

80

Section 5. Amend § 1734, Title 24 of the Delaware Code by making deletions as shown by strike through and

insertions as shown by underline as follows and by redesignating accordingly:

§ 1734. Hearings.
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(1) Hearings shall be conducted pursuant to the Administrative Procedures Act. Upon receiving a decision and

order pursuant-to-subseection(h)-of this-seetion; the Executive Director shall file the required disciplinary action reports to

data banks.

Section 6. Amend § 1761A, Title 24 of the Delaware Code by making deletions as shown by strike through and
insertions as shown by underline as follows:

§ 1761A. Appointment of a custodian of patient records.

(a) If the Board receives a formal or informal complaint concerning access to patient records as a result of a
physician's physical or mental incapacity, or abandonment or involuntary discontinuation of a medical-practice business in
this State, the Board may temporarily or permanently appoint a person or entity as custodian of the physician's patient
records, in accordance with the procedures set forth in §§4732-1+734 § 1732 of this title.

Section 7. Amend § 1770, Title 24 of the Delaware Code by making deletions as shown by strike through and
insertions as shown by underline as follows:

§ 1770. The Regulatory Council for Physician Assistants.

(b) Each Council member shall be appointed for a term of 3 years and may succeed himself or herself for 1

additional 3-year term:;

sueceed-himself-or-herself for-only1-additional 3—year term. A person appointed to fill a vacancy on the Council is entitled
to hold office for the remainder of the unexpired term of the former member. Each term of office expires on the date
specified in the appointment; however, a member whose term of office has expired remains eligible to serve until replaced
by the Board. A person who has never served on the Council may be appointed for 2 consecutive terms, but that person is
thereafter ineligible for appointment to the Council except as hereinafter provided. A person who has twice been appointed
to the Council or who has served on the Council for 6 years within any 9-year period may not again be appointed until an
interim period of at least 1 year has expired since the person last served. The members of the Council are to be compensated
at an appropriate and reasonable level as determined by the Division of Professional Regulation and may be reimbursed for
meeting-related travel expenses at the State's approved rate. A member serving on the Council may not be an elected officer
or a member of the board of directors of any professional association of physician assistants.

(e¢) The Regulatory Council for Physicians Assistants, by the affirmative vote of 4 of its members and with the

approval of the Board within 30 days of the vote, may waive the quarterly meeting requirements of this subchapter.
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Section 8. Amend § 1773, Title 24 of the Delaware Code by making deletions as shown by strike through and
insertions as shown by underline as follows:

§ 1773. Regulation of physician assistants.

(b)(2)a. If the Board or the Regulatory Council for Physician Assistants receives a formal or informal complaint
concerning the activity of a physician assistant and the Regulatory Council members reasonably believe that the activity
presents a clear and immediate danger to the public health, the Regulatory Ceunetl;-with-the-appreval-efthe Beard; Council
may issue an order temporarily suspending the physician assistant's license to practice pending a hearing upon the written

order of the Secretary of State or the Secretary’s designee, with the concurrence of the Council Chair or the Chair’s

designee. An order temporarily suspending a license to practice may not be issued by the Ceunetl-with-the-approval-ef-the

Beard; Council unless the physician assistant or the physician assistant's attorney received at least 24 hours' written or oral
notice prior to the temporary suspension so that the physician assistant or the physician assistant's attorney can be heard in

opposition to the proposed

faver-of the-tempeorary-suspension suspension. An order of temporary suspension pending a hearing may remain in effect

for no longer than 60 days from the date of the issuance of the order unless the temporarily suspended physician assistant
requests a continuance of the hearing date. If the physician assistant requests a continuance, the order of temporary
suspension remains in effect until the hearing panel convenes and a decision is rendered.

d. As soon as possible after the issuance of an order temporarily suspending a physician assistant's
license to practice pending a hearing, the Executive Director shall appoint a 3-member hearing panel. After notice
to the physician assistant pursuant to subsection (b) of this section, the hearing panel shall convene within 60 days
of the date of the issuance of the order of temporary suspension to consider the evidence regarding the matters
alleged in the complaint. If the physician assistant requests in a timely manner an expedited hearing, the hearing
panel shall convene within 15 days of the receipt of the request by the Council. The 3-member panel shall proceed
to a hearing in-aecordance-with-the-proceduresset-forth-in-§1734-ef this-title and shall render a decision within 30
days of the hearing.

e. In addition to making findings of fact, the hearing panel shall also determine whether the facts found
by it constitute a clear and immediate danger to public health. If the hearing panel determines that the facts found
constitute a clear and immediate danger to public health, the order of temporary suspension must remain in effect
until the Beard;—pursuant-to-§1734(s)-of this-title; Board deliberates and reaches conclusions of law based upon
the findings of fact made by the hearing panel. An order of temporary suspension may not remain in effect for

longer than 60 days from the date of the decision rendered by the hearing panel unless the suspended physician
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assistant requests an extension of the order pending a final decision of the Board. Upon the final decision of the

Board, an order of temporary suspension is vacated as a matter of law and is replaced by the disciplinary action, if

any, ordered by the Board.

Section 9. Amend § 1774, Title 24 of the Delaware Code by making deletions as shown by strike through and
insertions as shown by underline as follows:

§ 1774. Temporary licensing of physician assistants.

(a) Notwithstanding any provision of this subchapter to the contrary, the Executive Director, with the approval of
a physieian Council member of-theBeard, may grant a temporary license to an individual who has graduated from a
physician or surgeon assistant program which has been accredited by the Accreditation Review Commission on Education
for the Physician Assistant (ARC-PA) or, prior to 2001, by the Committee on Allied Health Education and Accreditation
(CAHEA) of the American Medical Association (AMA) or a successor agency and who otherwise meets the qualifications
for licensure but who has not yet taken a national certifying examination, provided that the individual is registered to take
and takes the next scheduled national certifying examination. A temporary license granted pursuant to this subsection is
valid until the results of the examination are available from the certifying agency. If the individual fails to pass the national
certifying examination, the temporary license granted pursuant to this subsection must be immediately rescinded until the
individual successfully qualifies for licensure pursuant to this subchapter.

Section 10. Amend § 1775, Title 24 of the Delaware Code by making deletions as shown by strike through and
insertions as shown by underline as follows:

§ 1775. Respiratory Care Advisory Council.

(b) Each Council member is appointed by the Board for a term of 3 years, and may succeed himself or herself for

1 additional 3-year term:—p

sueceed-himself-or-herself for-only1-additional 3—year term. A person appointed to fill a vacancy on the Council is entitled
to hold office for the remainder of the unexpired term of the former member. Each term of office expires on the date
specified in the appointment; however, a Council member whose term of office has expired remains eligible to participate
in Council proceedings until replaced by the Board. A person who has never served on the Council may be appointed to the
Council for 2 consecutive terms, but the person is thereafter ineligible for appointment to the Council except as hereinafter
provided. A person who has been twice appointed to the Council or who has served on the Board for 6 years within any 9-
year period may not again be appointed to the Council until an interim period of at least 1 year has expired since the person
last served. A member serving on the Council may not be an elected officer or a member of the board of directors of any

professional association of respiratory care practitioners.
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Section 11. Amend § 1777, Title 24 of the Delaware Code by making deletions as shown by strike through and
insertions as shown by underline as follows:
§ 1777. Licensure.
(d) Temporary license. — The Executive Director of the Board, with the approval of a physieian member of the
Beard Council, may issue a temporary permit to an applicant for licensure who has presented a completed application to the
Board. A temporary permit issued under this paragraph is valid for a period of not more than 90 days and may not be
renewed. Only 1 temporary permit may be issued under this paragraph.
(e) License suspension, revocation, or nonrenewal. —
(2)a. If the Board or the Respiratory Care Advisory Council receives a formal or informal complaint
concerning the activity of a respiratory care practitioner and the Council members reasonably believe that the activity
presents a clear and immediate danger to the public health, the Council may issue an order temporarily suspending the

respiratory care practitioner's license to practice pending a hearing upon the written order of the Secretary of State or

the Secretary’s designee, with the concurrence of this Council Chair or the Chair’s designee. An order temporarily

suspending a license to practice may not be issued by the Counel-with-the-approval-efthe Boeard; Council unless the

respiratory care practitioner or the respiratory care practitioner's attorney received at least 24 hours' written or oral

notice prior to the temporary suspension so that the respiratory care practitioner or the respiratory care practitioner's

attorney can be heard in opposition to the proposed suspension;-and-unless—atleast-4-members—of-the Couneil-and-7
members-of the Board-vote-infaveor-of the-temperary suspension. An order of temporary suspension pending a hearing

may remain in effect for no longer than 60 days from the date of the issuance of the order unless the temporarily
suspended respiratory care practitioner requests a continuance of the hearing date. If the respiratory care practitioner
requests a continuance, the order of temporary suspension remains in effect until the hearing panel convenes and a
decision is rendered.

d. As soon as possible after the issuance of an order temporarily suspending a respiratory care practitioner's
license to practice pending a hearing, the Council President shall appoint a 3-member hearing panel. After notice to the
respiratory care practitioner pursuant to paragraph (e)(2)b. of this section, the hearing panel shall convene within 60
days of the date of the issuance of the order of temporary suspension to consider the evidence regarding the matters
alleged in the complaint. If the respiratory care practitioner requests in a timely manner an expedited hearing, the
hearing panel shall convene within 15 days of the receipt of the request by the Council. The 3-member panel shall

proceed to a hearing in-aceordance—with-the-procedures—set-forth-in§1734-of this-title and shall render a decision

within 30 days of the hearing.
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e. In addition to making findings of fact, the hearing panel shall also determine whether the facts found by it
constitute a clear and immediate danger to public health. If the hearing panel determines that the facts found constitute
a clear and immediate danger to public health, the order of temporary suspension must remain in effect until the Beard;
purstant-to-§1734(g)-of this-title; Board deliberates and reaches conclusions of law based upon the findings of fact
made by the hearing panel. An order of temporary suspension may not remain in effect for longer than 60 days from
the date of the decision rendered by the hearing panel unless the suspended respiratory care practitioner requests an
extension of the order pending a final decision of the Board. Upon the final decision of the Board, an order of
temporary suspension is vacated as a matter of law and is replaced by the disciplinary action, if any, ordered by the
Board.

Section 12. Amend Subchapter VII, Chapter 17, Title 24 of the Delaware Code by making deletions as shown by
strike through and insertions as shown by underline as follows:

§ 1779A. Duty to report conduct that constitutes grounds for discipline or inability to practice.

(a) Every person to whom a license to practice has been issued under this subchapter has a duty to report to the

Division of Professional Regulation in writing information that the licensee reasonably believes indicates that any other

practitioner licensed under this chapter or any other health-care provider has engaged in or is engaging in conduct that

would constitute grounds for disciplinary action under this chapter or the other health-care provider's licensing statute.

(b) Every person to whom a license to practice has been issued under this subchapter has a duty to report to the

Division of Professional Regulation in writing information that the licensee reasonably believes indicates that any other

practitioner licensed under this chapter or any other health-care provider may be unable to practice with reasonable skill

and safety to the public by reason of: mental illness or mental incompetence; physical illness, including deterioration

through the aging process or loss of motor skill; or excessive abuse of drugs, including alcohol.

(c) Every person to whom a license to practice has been issued under this subchapter has a duty to report to the

Division of Professional Regulation any information that the reporting person reasonably believes indicates that a person

certified and registered to practice medicine in this State is or may be guilty of unprofessional conduct or may be unable to

practice medicine with reasonable skill or safety to clients by reason of: mental illness or mental incompetence; physical

illness, including deterioration through the aging process or loss of motor skill; or excessive use or abuse of drugs,

including alcohol.

(d) All reports required under subsections (a), (b) and (c) of this section must be filed within 30 days of becoming

aware of such information. A person reporting or testifying in any proceeding as a result of making a report pursuant to this

section is immune from claim, suit, liability, damages, or any other recourse, civil or criminal, so long as the person acted
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in good faith and without gross or wanton negligence; good faith being presumed until proven otherwise, and gross or

wanton negligence required to be shown by the complainant.

Section 13. Amend § 1796, Title 24 of the Delaware Code by making deletions as shown by strike through and
insertions as shown by underline as follows:
§ 1796. Acupuncture Advisory Council.

(b) Each Council member is appointed by the Board of Medical Licensure and Discipline for a term of 3 years,

and may succeed himself or herself for 1 additional 3-year term:

year term. A person appointed to fill a

vacancy on the Council is entitled to hold office for the remainder of the unexpired term of the former member. Each term
of office expires on the date specified in the appointment; however, a Council member whose term of office has expired
remains eligible to participate in Council proceedings until replaced by the Board. A person who has never served on the
Council may be appointed to the Council for 2 consecutive terms, but the person is thereafter ineligible for appointment to
the Council except as hereinafter provided. A person who has been twice appointed to the Council or who has served on the
Council for 6 years within any 9-year period may not again be appointed to the Council until an interim period of at least 1
year has expired since the person last served. A member, other than the ex officio member, serving on the Council may not
be an elected officer or a member of the board of directors of any professional association of acupuncture practitioners. The
members of the Council are compensated at an appropriate and reasonable level as determined by the Division and may be
reimbursed for meeting-related travel expenses at the State's current approved rate.

Section 14. Amend § 1798, Title 24 of the Delaware Code by making deletions as shown by strike through and
insertions as shown by underline as follows:

§ 1798. Licensure.

(d) Temporary license. — The Executive Director of the Board, with the approval of a physietan Council member
of the Board, may issue a temporary permit to an applicant for licensure who has presented a completed application to the
Board. A temporary permit issued under this subsection is valid for a period of not more than 90 days and may not be
renewed. Only | temporary permit may be issued under this subsection.

(e) License suspension, revocation, or nonrenewal. —

(2)a. If the Board or the Acupuncture Advisory Council receives a formal or informal complaint concerning
the activity of an acupuncture practitioner and the Board or Council members reasonably believe that the activity
presents a clear and immediate danger to the public health, the Council may-recommend-that-the Board issue an order

temporarily suspending the acupuncture practitioner's license to practice pending a hearing upon the written order of
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the Secretary of State or the Secretary’s designee, with the concurrence of the Council Chair or the Chair’s designee.

An order temporarily suspending a license to practice may not be issued by the Board, unless the acupuncture
practitioner or the acupuncture practitioner's attorney received at least 24 hours' written or oral notice prior to the
temporary suspension so that the acupuncture practitioner or the acupuncture practitioner's attorney can be heard in

opposition to the proposed st

in-faver-of the-temperary suspension. An order of temporary suspension pending a hearing may remain in effect for no
longer than 60 days from the date of the issuance of the order unless the temporarily suspended acupuncture
practitioner requests a continuance of the hearing date. If the acupuncture practitioner requests a continuance, the order
of temporary suspension remains in effect until the hearing panel convenes and a decision is rendered.

d. As soon as possible after the issuance of an order temporarily suspending an acupuncture practitioner's
license to practice pending a hearing, the Council Chair shall appoint a 3-member hearing panel consisting of 3
members; 1 of the 3 shall be a physician member of the Board; 2 of the 3 shall be unbiased members of the
Acupuncture Advisory Council; and if no conflict exists, 1 of the 2 Acupuncture Advisory Council members shall
be the Chair of the Acupuncture Advisory Council. The Chair of the hearing panel shall be 1 of the Council panel
members. After notice to the acupuncture practitioner pursuant to paragraph (e)(2)b. of this section, the hearing
panel shall convene within 60 days of the date of the issuance of the order of temporary suspension to consider the
evidence regarding the matters alleged in the complaint. If an acupuncture practitioner requests in a timely manner
an expedited hearing, the hearing panel shall convene within 15 days of the receipt of the request by the Council.
The 3-member panel shall proceed to a hearing in-accordance-with-the-procedures—setforth-in-§1734-of this-title
and shall render a decision within 30 days of the hearing.

e. In addition to making findings of fact, the hearing panel shall also determine whether the facts found
by it constitute a clear and immediate danger to public health. If the hearing panel determines that the facts found
constitute a clear and immediate danger to public health, the order of temporary suspension must remain in effect
until the Beard;pursuant-to-§1734(g)-of this-title; Board deliberates and reaches conclusions of law based upon
the findings of fact made by the hearing panel. An order of temporary suspension may not remain in effect for
longer than 60 days from the date of the decision rendered by the hearing panel unless the suspended acupuncture
practitioner requests an extension of the order pending a final decision of the Board. Upon the final decision of the
Board, an order of temporary suspension is vacated as a matter of law and is replaced by the disciplinary action, if

any, ordered by the Board.
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Section 15. Amend § 17991, Title 24 of the Delaware Code by making deletions as shown by strike through and
insertions as shown by underline as follows:
§ 17991. Genetic Counselor Advisory Council.

(b) Each Council member is appointed by the Board of Medical Licensure and Discipline for a term of 3 years,

and may succeed himself or herself for 1 additional 3-year term;

year term. A person appointed to fill a

vacancy on the Council is entitled to hold office for the remainder of the unexpired term of the former member. Each term
of office expires on the date specified in the appointment; however, a Council member whose term of office has expired
remains eligible to participate in Council proceedings until replaced by the Board. A person who has never served on the
Council may be appointed to the Council for 2 consecutive terms, but the person is thereafter ineligible for appointment to
the Council except as hereinafter provided. A person who has been twice appointed to the Council or who has served on the
Council for 6 years within any 9-year period may not again be appointed to the Council until an interim period of at least 1
year has expired since the person last served. The members of the Council are to be compensated at an appropriate and
reasonable level as determined by the Division of Professional Regulation and may be reimbursed for meeting-related
travel expenses at the State's current approved rate. A member serving on the Council may not be an elected officer or a
member of the board of directors of any professional association of genetic counselors.
(e) License suspension, revocation, or nonrenewal. —
(2)a. If the Board or the Council receives a formal or informal complaint concerning the activity of a genetic
counselor and the Board or Council members reasonably believe that the activity presents a clear and immediate
danger to the public health, the Council may recommend-that-the Beard issue an order temporarily suspending the

genetic counselor's license to practice, pending a hearing upon the written order of the Secretary of State or the

Secretary’s designee, with the concurrence of the Council Chair or the Chair’s designee. An order temporarily

suspending a license to practice may not be issued by the Board, unless the genetic counselor or the genetic counselor's

attorney received at least 24 hours' written or oral notice prior to the temporary suspension so that the genetic counselor

or the genetic counselor's attorney can be heard in opposition to the proposed suspension,—and—unless—atleast3

ary suspension. An order of temporary
suspension pending a hearing may remain in effect for no longer than 60 days from the date of the issuance of the order
unless the temporarily suspended genetic counselor requests a continuance of the hearing date. If the genetic counselor
requests a continuance, the order of temporary suspension remains in effect until the hearing panel convenes and a

decision is rendered.
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d. As soon as possible after the issuance of an order temporarily suspending a genetic counselor's license
to practice pending a hearing, the Council Chair shall appoint a 3-member hearing panel consisting of 3 members;
1 of the 3 shall be a physician member of the Board; 2 of the 3 shall be unbiased members of the Council; and if
no conflict exists, 1 of the 2 Council members shall be the Chair of the Council. The Chair of the hearing panel
shall be 1 of the Council panel members. After notice to the genetic counselor pursuant to paragraph (e)(2)b. of
this section, the hearing panel shall convene within 60 days of the date of issuance of the order of temporary
suspension to consider the evidence regarding the matters alleged in the complaint. If a genetic counselor requests
in a timely manner an expedited hearing, the hearing panel shall convene within 15 days of the receipt of the
request by the Council. The 3-member panel shall proceed to a hearing #-accordance-with-the-procedures-set-forth
n-§+734-of this-title and shall render a decision within 30 days of the hearing.

e. In addition to making findings of fact, the hearing panel shall also determine whether the facts found
by it constitute a clear and immediate danger to public health. If the hearing panel determines that the facts found
constitute a clear and immediate danger to public health, the order of temporary suspension must remain in effect
until the Beard;pursuant-to-§1734(g)-of thistitle; Board deliberates and reaches conclusions of law based upon
the findings of fact made by the hearing panel. An order of temporary suspension may not remain in effect for
longer than 60 days from the date of the decision rendered by the hearing panel unless the suspended genetic
counselor requests an extension of the order pending a final decision of the Board. Upon the final decision of the
Board, an order of temporary suspension is vacated as a matter of law and is replaced by the disciplinary action, if
any, ordered by the Board.

(2) The Genetic Counselor Advisory Council, by the affirmative vote of 3 of its members and with the approval of

the Board within 30 days of the vote, may waive the quarterly meeting requirements of this title.

Section 16. Amend § 1799W, Title 24 of the Delaware Code by making deletions as shown by strike through and
insertions as shown by underline as follows:

§ 1799W. Polysomnography Advisory Council.

(b) Each council member is appointed by the Board for a term of 3 years, and may succeed himself or herself for

1 additional 3-year term:;—p

sueceed-himself-or-herself for-only1-additional 3—year term. A person appointed to fill a vacancy on the Council is entitled
to hold office for the remainder of the unexpired term of the former member. Each term of office expires on the date
specified in the appointment; however, a council member whose term of office has expired remains eligible to participate in
council proceedings until replaced by the Board. A person who has never served on the Council may be appointed to the
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Council for 2 consecutive terms, but the person is thereafter ineligible for appointment to the Council except as hereinafter
provided. A person who has been twice appointed to the Council or who has served on the Council for 6 years within any 9-
year period may not again be appointed to the Council until an interim period of at least 1 year has expired since the person
last served. The members of the Council are to be compensated at an appropriate and reasonable level as determined by the
Division of Professional Regulation and may be reimbursed for meeting-related travel expenses at the State's current
approved rate. A member serving on the Council may not be an elected officer or a member of the board of directors of any
professional association of polysomnographers.
(e) License suspension, revocation, or nonrenewal. —
(2)a. In the event of a formal or informal complaint concerning the activity of a licensee that presents a clear
and immediate danger to the public health, the Beard Council may temporarily suspend the person's license, pending a
hearing, upon the written order of the Secretary of State or the Secretary's designee, with the concurrence of the Beard
ehair Council Chair or the Beard Chair's designee. An order temporarily suspending a license may not be issued unless
the person or the person's attorney received at least 24 hours written or oral notice before the temporary suspension so
that the person or the person's attorney may file a written response to the proposed suspension. The decision as to
whether to issue the temporary order of suspension will be decided on the written submissions. An order of temporary
suspension pending a hearing may remain in effect for no longer than 60 days from the date of the issuance of the order
unless the temporary suspended person requests a continuance of the hearing date. If the temporary suspended person
requests a continuance, the order of temporary suspension remains in effect until the hearing is convened and a
decision is rendered by the Board. A person whose license has been temporarily suspended pursuant to this section
may request an expedited hearing. The Board shall schedule the hearing on an expedited basis, provided that the Board
receives the request within 5 calendar days from the date on which the person received notification of the decision to

temporarily suspend the person's license.

SYNOPSIS

This Act is the result of the recommendation made by the Joint Legislative Oversight and Sunset Committee in its
review of the Board of Medical Licensure and Discipline ("the Board") that the Division of Professional Regulation amend
applicable statutes that are outdated and unnecessary, to provide for consistency with § 8735, Title 29 of the Delaware
Code, relating to administrative procedures.

Specifically, this Act permits the Board to utilize non-board member medical licensees as coinvestigators when
specialties are required to opine on the disciplinary cases, as long as the co-investigator is licensed in the specialty at issue;
creates administrative licensure for medical professionals who do not wish to practice medicine but serve as administrators
in the state to applicants who meet all qualifications for licensure except active practice hours; removes antiquated
language from Title 17 regarding hearing procedures and instead reiterates hearings are conducted pursuant to the
Administrative Procedures Act; and deletes references to the removed language.
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Finally, this Act makes minor modifications to each of the sub-councils organized under the Board, to standardize
procedures across each of the five councils. Specifically, the Act add a duty to report unprofessional conduct to Respiratory
Care Practitioners, permits the Genetic Counselor Advisory Council and the Regulatory Council for Physician Assistants to
waive their quarterly meeting requirement with the approval of the Board; clarifies that temporary licenses may be granted
by each of the councils under the signature of the Executive Director and the council chair; and permits council members
appointed to fill vacancies to serve out those vacancies, along with two three-year terms.

The language submitted for this Act has not been corrected to conform the Act to the standards of the Delaware
Legislative Drafting Manual.

Author: Senator Walsh
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SPONSOR: Sen. Walsh & Rep. Bolden
Sens. Hansen, Sokola, Pettyjohn, Richardson; Reps.
Bennett, Brady, Dukes, Spiegelman

DELAWARE STATE SENATE
149th GENERAL ASSEMBLY

SENATE BILL NO. 61

AN ACT TO AMEND TITLE 29 OF THE DELAWARE CODE RELATING TO THE JOINT LEGISLATIVE
OVERSIGHT AND SUNSET COMMITTEE.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF DELAWARE:

Section 1. Amend § 10214, Title 29 of the Delaware Code by making deletions as shown by strike through and
insertions as shown by underline as follows:

§ 10214. Committee recommendations and authority to recall an agency.

(a) In its final report concerning an agency, the Committee may recommend 1 or more of the following:
(1) The continuance of the agency, as is; termination of the agency; termination of any program within the
agency; the consolidation, merger, or transfer of the agency or of functions of the agency to another agency; or the hold

over or termination of the agency unless or until certain conditions are met or modifications are made, by legislation or

otherwise, within a specified period of time.

(2) Budget appropriation limits for an agency.

(3) In general or specific terms, legislation which the Committee considers necessary to carry out its decision
as to whether an agency should be continued or terminated.

(b) When the Committee has released an agency from review, it may recall the agency to a public hearing before

the Committee to consider making additional recommendations under subsection (a) of this section if either of the

following circumstances apply:

(1) The agency has the ability to meet a certain _condition or make a modification that the Committee

recommended, but fails to do so.

(2) The Committee recommended legislation to amend the agency’s governing statute or a related statute, but,

for any reason, the legislation failed to be enacted into law.

SYNOPSIS

This Act clarifies the authority of the Joint Legislative Oversight and Sunset Committee ("Committee™) to hold
over entities unless or until certain conditions are met or modifications are made. This Act also provides the authority for
the Committee to recall an entity that has been released from review when the entity has the ability to meet the
recommended condition or make the modification but has failed to do so, or when the Committee recommended legislation
to amend an entity's governing statute or a related statute, but the legislation fails to be enacted for any reason. If the

Committee recalls an entity, it may recommend any of the options available in subsection (a) of this section.
Author: Senator John Walsh
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