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Executive Summary

Background

Delaware’s Legislative Oversight and Sunset Law, enacted in 1979 in Chapter 102 of Title 29,
provides for the periodic legislative review of state agencies, boards, and commissions (“entity”
or, collectively, “entities”). The purpose of review is to determine if there is a public need for an
entity and, if so, to determine if it is effectively performing to meet that need. Generally, an
entity is not reviewed more than once every six years.

The Joint Legislative Oversight and Sunset Committee (“JLOSC” or “Committee”) is
responsible for guiding the review process. The Committee is a bipartisan committee comprised
of ten legislators. Five senators are appointed to serve on the Committee by the Senate President
Pro Tempore and five representatives are appointed by the Speaker of the House.

Reviews are generally conducted over a ten to twelve month time period commencing in July.
The Committee’s Analyst compiles a comprehensive review of each entity, based on the
responses each entity provides on a questionnaire designed to meet statutory criteria, and then
prepares a preliminary report for the Committee members’ use during public hearings held in
February and March of each year. Public hearings serve as a critical component of the review
process because they provide the best opportunity for JLOSC to determine if there is a genuine
public need for the entity, and if the entity is beneficial to the public’s health, safety, and welfare.

At the conclusion of a review, JLOSC may recommend the continuance, consolidation,
reorganization, transfer, or termination (sunset) of an entity. Although the Committee has
“sunset” a small number of entities since its first reviews in 1980, the more common approach
has been for the Committee to work with an entity under review to formalize specific statutory
and non-statutory recommendations with an end goal of improving the entity’s overall
performance and government accountability.

2018 Sunset Reviews
This report details the work of the Committee from July 2017 through June 2018. Specifically, it
focuses on the following entities:

Board of Occupational Therapy.

Council on Correction.

Child Protection Accountability Commission.

Division of Waste and Hazardous Substance’s management of the Hazardous Substance
Control Act (“HSCA”) Fund.

Board of Clinical Social Work Examiners.

e State Board of Education.

e Diamond State Port Corporation.
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Guide to this Report

The following pages detail the work of the Committee during the second session of the 149"
General Assembly, including the Committee’s Final Recommendations and the individual entity
reports developed by the Committee’s Analyst. The reports served as references for the
Committee during public hearings and facilitated the development of the Final
Recommendations.

Summary of 2018 Joint Legislative Oversight and Sunset Committee Actions
The Committee held public hearings regarding the Board of Occupational Therapy, Child
Protection Accountability Commission, Council on Correction, and the Division of Waste and
Hazardous Substance’s management of the Hazardous Substance Cleanup Act Fund. As a result
of the public hearings and subsequent Committee meetings and deliberations, the Committee
recommended the continuation and release of two entities, and hold over of two entities.

Board of Occupational Therapy — Released Upon Enactment of Recommended Legislation.

The Committee recommended continuing the Board of Occupational Therapy and releasing it
from review wupon the enactment of recommended legislation. The Committee’s
recommendations included updates to the Board’s governing statute such as adding duty to
report language, update sanctions provision to remove “censure a practitioner,” removal of
references to temporary licenses, and miscellaneous clean-up of the statute. At the time of the
Final Report’s publication, HB 462 has not yet passed.

Council on Correction — Held Over to 2019

The Committee made several recommendations for the Council on Correction, an advisory
Council to the Department of Correction. The Committee’s recommendations include amending
the Council’s governing statute, including how the Council will advise the Department;
providing an annual report to the Commissioner, Deputy Commissioners of the Department, the
Governor and General Assembly; meeting rotation; and board training. The Committee
recommended to hold over the Council, which must report back to the Committee in January
2019, when the Committee will consider whether to continue and release from review, continue
as a sub-committee of the Criminal Justice Council, or terminate the Council. The Committee’s
Analyst will continue to monitor the Council.

Child Protection Accountability Commission — Released from Review.

The Committee recommended continuing the Child Protection Accountability Commission
(“CPAC”) and releasing it from review, with a letter of support to the Joint Finance Committee
for funding for the support of CPAC and the agencies it supports.
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Division of Waste and Hazardous Substance’s management of the Hazardous Substance Control
Act Fund — Held Over to 2019

The Committee made several Recommendations for the Division of Waste and Hazardous
Substance’s HSCA Fund (“HSCA”), a fund which supports the Division’s cleanup of facilities
with a release, or imminent threat of release, of hazardous substances, as well as Delaware’s
Brownfield program. As of the writing of this report, legislation supporting the HSCA Fund, HB
451, has not yet been enacted. The Committee recommended to hold over the Division and the
HSCA, which must report back to the Committee in January 2019. At that time, the Committee
will consider whether to introduce legislation clarifying the HSCA Fund’s 15% cap on
administrative cost expenditures.

Board of Clinical Social Work Examiners — Released Upon Enactment of Recommended
Legislation

The Committee and staff completed work with the Board of Clinical Social Work Examiners
(“Board”) and the Division of Professional Regulation to meet the 2015 recommendation that
the Board revise its governing statute. HB 311 modernized the practice of social work
throughout the State, and was signed by the Governor on June 11, 2018.

State Board of Education — Released Upon Enactment of Recommended Legislation.

In 2017, the Committee made several Recommendations for the State Board of Education
(“SBE”), an advisory Board to the Department of Education. The Committee’s
Recommendations included amending the Board’s governing statute, clarifying SBE’s duties,
revising the Executive Director’s job description, modifying meeting time and locations,
providing additional opportunity for public comment at meetings, and adding two non-voting
Board members. The Committee recommended to hold over SBE, which reported back to the
Committee in January 2018. In June 2018, the Committee approved legislation fulfilling the
recommendations. As of the writing of this report, HB 455 has not yet been enacted.

Diamond State Port Corporation — Released with Reporting Requirements
The Committee previously released the Diamond State Port Corporation (“DSPC”) with
reporting requirements regarding the status of the hiring hall and cranes. In May 2018, the

Committee received updates from DSPC and recommended additional monitoring of the hiring
hall.

JLOSC Improvement — Legislation to Clarify the Committee’s Governing Statute

The Committee voted to amend § 10214, Title 29, to codify the Committee’s practice of
recommending the continuation of an agency unless or until certain conditions are met or
modifications are made. The Governor signed this legislation May 9, 2018.
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Entities Under Review in 2019
The Committee selected the following entities for review in 2019:

e Delaware Advisory Council on Career and Technical Education.
e Delaware Health Information Network.
e Division for the Visually Impaired.

The Committee voted to task Committee staff to work with the Governor’s office to review
boards and commissions for those that need simple statutory clean up or adjustments. Staff will
report back to the Committee in January 2019 with a list of the identified boards and
commissions and a proposed plan for achieving the clean-up.
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The Sunset Law in Delaware, Chapter 102 of
Title 29, enacted in 1979, provides for the
periodic legislative review of state agencies,
boards, and commissions. The purpose of sunset
review is to determine whether there is a public
need for an agency, board, or commission and,
if so, to determine whether it is effectively
performing to meet that need. Agencies may be
reviewed once every six years.

The Joint Legislative Oversight and Sunset
Committee (“JLOSC”) is responsible for
guiding the sunset review process. JLOSC is a
bipartisan committee comprised of ten
legislators. The Senate President Pro Tempore
and the Speaker of the House of Representatives
each appoint five members to serve on JLOSC.

Sunset reviews are generally conducted over a
ten month period commencing in July. A
comprehensive review of each agency, based on
statutory criteria, is performed by the JLOSC
Analyst, who subsequently prepares a
preliminary report for use by JLOSC during the
public hearings, which take place in February
each year. Public hearings serve as a critical
component of this process, as they provide an
opportunity for JLOSC to best determine
whether the agency is protecting the public’s
health, safety, and welfare.

At the conclusion of a sunset review, JLOSC
may recommend the continuance, consolidation,
reorganization, transfer, or termination (sunset)
of an agency, board, or commission. Although
JLOSC has sunset several agencies since its first
set of reviews in 1980, the more common
approach has been for JLOSC to work with the
entity under review to formalize specific
statutory and non-statutory recommendations,
with the goal of improving the entity’s overall
performance and government accountability.
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2018 Final Recommendations:
Board of Occupational Therapy

The Joint Legislative Oversight and Sunset Committee (“Committee”’) recommends that the Board
of Occupational Therapy (“Board”) be released from review upon the enactment of legislation.

1. The Board requested amending the statute to revise Chapter 20 of Title 24 to make it consistent
with the laws of other Title 24 Boards and delete antiquated sections of the code which are no longer
applicable.

RECOMMENDATION: The Board shall provide revisions to Chapter 20 of Title 24 to make it
consistent with the laws of other Title 24 Boards and delete antiquated sections of the code which
are no longer applicable.

- Add language pertaining to duty to report conduct that constitutes grounds for discipline
or inability to practice.

- Update sanctions to remove “Censure a practitioner” from the available sanctions.

- Remove references to temporary licenses since the temporary license section of the
statute was repealed.

- Remove § 2015(c). It is covered in the Administrative Procedures Act.

- Remove § 2017(c). It is covered by the Administrative Procedures Act.

- Miscellaneous clean up to remove unnecessary words and fix grammar errors.

- Revise the reciprocity language to address situations where the licensee holds a current
license in a state that is not substantially similar to Delaware.

OUTCOME: The Board and Committee staff worked together to draft legislation. As of the
writing of this report, legislation has been drafted and is provided in Appendix A.
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A NOTE ABOUT THIS REPORT

Much of the information provided in this report is taken from the Joint Legislative Oversight and
Sunset Committee (“Committee”) Performance Review Questionnaire, as it was completed by the
agency under review. When appropriate, the Analyst who prepared this report made minor changes
to grammar and the organization of information provided in the questionnaire, but no changes were
made to the substance of what the agency reported. Any points of consideration which arose in
analyzing the questionnaire and compiling this report are addressed in the section titled “Additional
Comment from the Committee Analyst.” It is the intent of the Analyst to make any substantive
changes which may be required, as the result of findings made through the Joint Legislative
Oversight and Sunset review processes.
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AGENCY HISTORY

The Occupational Therapy Practice Act, Chapter 20 of the Delaware Code, was passed as House Bill
164 in June 1985. In April 1986, the Governor appointed the first Board Members, and the Board
held its first meeting in December 1986.

JOINT LEGISLATIVE OVERSIGHT AND SUNSET COMMITTEE REVIEW HISTORY
The Joint Sunset Committee reviewed the Board in 1988 and 1996.

In 1988, the Board had only begun to develop rules and regulations. The Committee made 3
recommendations:

Recommendation #1: The Committee recommends that Chapter 20 of Title 24 be changed to allow
for the “grandfathering” of current registered Occupational Therapists and certified Occupational
Therapist Assistants.

Recommendation #2: The Committee further recommends that Chapter 20 of Title 24 be amended
to allow for the temporary licensure of occupational therapists while serving as visiting practitioners
to the State.

Recommendation #3: The Committee recommends that Board members be reimbursed for mileage
expenses incurred while traveling to meetings.

As a result of the 1988 review, HB 666 with HA 1 and 2 of the 134™ General Assembly was passed.
It was not until this point that the Board was able to effectively operate. The legislation included a
temporary license provision and a grandfather provision which stated that: “All certified
occupational therapy assistants and registered occupational therapists now practicing in this State as
of the effective date of this Act will be licensed upon filing the application and paying the
appropriate fees for such license.” The designations “certified” and “registered” are national
association designations and were used to initially license practitioners.

In 1996, JLOSC made 18 Recommendations. Legislation enacted in June 1998 met all the
Recommendations, which were as follows:

Recommendation #1: As a condition for continuation of the Board, that the entire Chapter 20, 24
Del. C., be amended to refer throughout to the feminine as well as the masculine gender.

Recommendation #2: As a condition for continuation of the Board, that § 2002, 24 Del. C., be
amended to more clearly define the words “licensed occupational therapist” and “licensed
occupational therapy assistant.”

Recommendation #3: As a condition for continuation of the Board, that the definition of
“occupational therapy aide” contained in § 2002(5), 24 Del. C., be stricken, and all references to
“aides” contained in the statute should likewise be stricken: e.g., § 2004(4), 24 Del. C.

Recommendation #4: As a condition for continuation of the Board, that the definition in § 2002(8),
24 Del. C., of “American Occupational Therapy Association” be stricken from the statue, if needed,
the definition could be replaced by reference to the American Occupational Therapy Certifying
Board, or its successor, which administers the professional examination.
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Recommendation #5: As a condition for continuation of the Board, that § 2006, 24 Del. C., be
amended to bring Board members under the Public Integrity Act, Chapter 58, 24 Del. C.

New legislation was enacted on June 17, 1998 that amended Chapter 20, Title 24, by adding §
2003(h) "The provisions of Chapter 58, Title 29 of the Delaware Code shall apply to all members of
the Board."

Recommendation #6: As a condition for continuation of the Board, that § 2007, 24 Del. C., Powers
and Duties of the Board, be updated to mandate compliance with the Administrative Procedures; to
reference the American Occupational Therapy Association and the Division of Professional
Regulation approval of examination; to add the power to administer examination; to reference the
authority of the Division of Professional Regulation regarding complaints; and to reference the
Division’s clerical and administrative duties.

Recommendation #7: As a condition for continuation of the Board, that § 2007, 24 Del. C., be
amended to grant the Board the power to require completion of continuing education credits as a
condition for renewal of licensure.

Recommendation #8: As a condition for continuation of the Board, that § 2008, 24 Del. C., be
rewritten and updated to refer to an applicant’s successfully passing the national examination given
by the American Occupational Therapy Certifying Board or its successor.

Recommendation #9: As a condition for continuation of the Board, that § 2008, 24 Del. C., be
updated to refer to the applicant’s responsibility to contact the National Practitioner Data Bank to
verify with the Division of Professional Regulation the applicant’s licensure status regarding
complaints, etc. The applicant will be further responsible for contacting each state in which he or
she has been or is licensed to request verification of his or her licensure status with the Board.

In addition to the 1998 legislation, Board Rule 2.2.3 specifies the applicants’ responsibility for
obtaining a letter of good standing from any state in which the applicant is or has been licensed. The
decision was made not to require National Board Practitioner Data Bank (NPDB) reports for
applicants because it is an artificial barrier to licensure for this profession. There is a fee for the
applicant to request an NPDB report. The report contains the same disciplinary action information
that is already provided to the Board on each State’s licensure verification. In addition, similarly
situated boards such as Physical Therapy, Optometry and Social Work, do not require NPDB
reports.

Recommendation #10: As a condition for continuation of the Board, that §2008, 24 Del.C., be
updated by reference to the applicant’s not having engaged in any acts which would be grounds for
disciplinary action under this Chapter, and by adding the usual language regarding information on
applications, false information given, and appeal rights of applicants.

Recommendation #11: As a condition for continuation of the Board, that § 2009, 24 Del. C., be
amended to refer to the American Occupational Therapy Certifying Board, or its successor, and
approval by the Division of Professional Regulation, where appropriate in the Section.

Recommendation #12: As a condition for continuation of the Board., that § 2010, 24 Del. C., be
amended to refer to the applicant’s responsibility to provide for the submission of all materials
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necessary for licensure; this includes contacting the National Practitioner Data Bank and any states
where the applicant currently is or has been licensed.

In addition to the 1998 legislation, Board Rule 2.2.3 specifies the applicants’ responsibility for
obtaining a letter of good standing from any state in which the applicant is or has been licensed.

Recommendation #13: As a condition for continuation of the Board, that fee language contained in
§ 2012 and also in § 2011 (Examination fee), 24 Del. C., be combined, and include reference to the
Division of Professional Regulation’s authority to set all fees.

Recommendation #14: As a condition for continuation of the Board, that the language of § 2013, 24
Del. C., regarding non-disciplinary remedial actions available to the Board, be updated to conform to
the American’s with Disabilities Act. Reference should also be made to the practitioner’s right to a
hearing in accordance with the Administrative Procedures Act.

Recommendation #15: As a condition for continuation of the Board, that § 2013, 24 Del. C. be
updated to include the standard wording regarding an applicant or practitioner’s use or abuse of
drugs.

Recommendation #16: As a condition for continuation of the Board, that language governing
professional fees for service be stricken from § 2013(a)(6), 24 Del. C.

Recommendation #17: As a condition for continuation of the Board, that the complaint language of
§ 2015, 24 Del. C., be updated to reference the responsibility and authority of the Division of
Professional Regulation.

Recommendation #18: As a condition for continuation of the Board, that a separate Section be

added to the statute and contain updated hearing language which will reference the authority of the
Division of Professional Regulation.

THIS SPACE INTENTIONALLY LEFT BLANK



JLOSC Final Report — Board of Occupational Therapy 12

MISSION AND PRIMARY OBJECTIVES

The Board’s mission is to protect the public from unsafe practices and practices, which tend to
reduce competition or fix prices for services. The Board must also maintain standards of professional
competence and service delivery.

The primary objective of the Board of Occupational Therapy Practice, to which all other objectives
and purposes are secondary, is to protect the general public, specifically those persons who are the
direct recipients of services regulated by Chapter 20 of Title 24, from unsafe practices and from
occupational practices which tend to reduce competition or fix the price of services rendered.

The secondary objectives of the Board are to maintain minimum standards of practitioner
competency and to maintain certain standards in the delivery of services to the public. In meeting its
objectives, the Board develops standards assuring professional competence; monitors complaints
brought against practitioners regulated by the Board; adjudicates at formal hearings; promulgates
rules and regulations; and imposes sanctions where necessary against practitioners.

COMPOSITION & STAFFING OF THE BOARD

Composition:

There are currently 5 members serving on the Board. The Governor appoints all Board members.
The Office of Boards and Commissions administers the appointment process. The Board’s
governing statute provides for the makeup of the Board:'
- 5 members, who are residents of this State.
o 3 professional members, 2 of whom shall be occupational therapists licensed under
the governing statute, 1 may be a licensed occupational therapy assistant.
o 2 public members.
= A public member shall not be, nor have ever:
e Been occupational therapists or occupational therapy assistants.
e Been members of the immediate family of an occupational therapist or
occupational therapy assistant.
e Been employed by an occupational therapist or occupational therapy
assistant.
e Had a material financial interest in the providing of goods and services
to occupational therapists or occupational therapy assistants.
e Been engaged in any activity directly related to occupational therapy.

Each member of the Board shall serve a term of 3 years, and may succeed himself or
herself for 1 additional term; provided however, that where a member was initially
appointed to fill a vacancy, such member may succeed himself or herself for only 1
additional full term. Any person appointed to fill a vacancy on the Board shall hold
office for the remainder of the unexpired term of the former member. Each term of
office shall expire on the date specified in the appointment; however, the Board
member shall remain eligible to participate in Board proceedings unless and until
replaced by the Governor.”

!'See 24 Del. C. § 2003(b).
% See 24 Del. C. § 2003(c).
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An individual may be appointed to the Board for 2 consecutive terms. To serve an
additional term, at least 1 year must pass since the expiration of the member’s term.’

Board members may be suspended or removed by the Governor for misfeasance,
nonfeasance, malfeasance, misconduct, incompetency, or neglect of duty. A member
subject to disciplinary hearing shall be disqualified from Board business until the
charge is adjudicated or the matter is otherwise concluded. A Board member may
appeal any suspension or removal to the Superior Court.”

Neglect of duty is defined as “any member who is absent without adequate reason for 3 consecutive
meetings, or fails to attend at least 1/2 of all regular business meetings during any calendar year.”5
No member has been removed as described above.

The Division communicates with the Governor's Office on a regular basis concerning vacancies and
reappointments for the 34 boards and commissions it oversees, including this Board. In addition,
members receive attendance letters from the Director of the Division of Professional Regulation
when attendance is a concern.

Current Board members are:

NAME TERM COUNTY
1. Mara Beth Schmittinger - 8/2014-8/2017 (first term) New Castle
Chair, Professional Member
2. Evan Park - Vice-Chair, 2/2015-2/2018 (first term) Kent
Public Member
3. Angelita Mosley — 3/2015-3/2015 (first term) Kent
Secretary, Public Member
4, Kelly M. Richardson, 2/2013-2/2019 (second term) Sussex
Professional Member
5. Karen M. Virion, 3/2014-8/2020 (second term) New Castle
Professional Member

Kevin Maloney is the Deputy Attorney General assigned to the Board. The Division’s Director,
David C. Mangler, advises the Board.

Compensation:

Each member is reimbursed for all expenses involved in each meeting, including travel expenses. In
addition, members receive not more than $50 for each meeting attended with a $500 cap per
calendar year.

A recent Constitutional amendment updated the new compensation maximum of $1500 per year for
board and commission members.

Member Training:

3 See 24 Del. C. § 2003(c)(d).
* See 24 Del. C. § 2003(f).
3 See 24 Del. C. § 2003(i).
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The Division is statutorily mandated to provide training to members appointed to the regulatory
boards and commissions at least once every fiscal year. The trainings outline the legal
responsibilities of members to protect the health, safety, and welfare of the general public.6

In January 2013, the Division purchased an annual subscription for Online Board Member training
offered by the Council on Licensure Enforcement and Regulation (“CLEAR”) and has continued to
renew this subscription annually. In addition to the CLEAR online training, the Division provides
newly appointed members with an orientation and resource manual.

Conflict of Interest:
The Board’s Deputy Attorney General advises members of potential conflicts. The Division
provides new members with copies of Public Integrity laws during orientation.

Staffing:
The Division is organized into service teams which each provide administrative support to a

specified group of professions and trades. The service team responsible for the support of the Board
also supports eleven other professional boards and commissions. Three state employees (two merit
employees and one exempt employee) and two contractual employees provide credentialing,
licensing, and board liaison services to all boards within the Service Team.

The Division has an investigative unit that handles complaints about all 34 professional boards and
commissions. There are currently 14 investigators, three of which are contractual employees.

Currently, the Board is adequately staffed. In FY 2007, however, the Division took steps to address
administrative staffing issues. The Division was authorized in FY 2007 to hire four new
administrative positions in response to increased demand and reduction of the Division’s reliance on
contractual employees.

Additionally, the Division expanded the use of its enterprise database application by significantly
increasing services available through its website. Specifically, the public can view licensee
information, related laws and rules online, and download complaint forms. Licensees can update
their profiles and renew licenses using a credit card. Applicants can check the status of licensure
applications online and complete fillable forms.

In November 2007, the Division implemented a new organizational structure to optimize
administrative functions that support the boards and commissions, licensees and the public. The
Board has benefited from the new structure, which provides a service team, a team leader and three
staff members assigned to credentialing, licensing, and board liaison services. The new structure has
resulted in greater responsiveness to customer inquiries.

In 2011, the Division hired two new hearing officers and a paralegal to implement a hearing process
to expedite the adjudication of complaints made against professionals, including those under the
Board’s purview.

Based on the Service Team structure, the below chart reflects the tasks for each Division staff
member. Each profession within the service team is assigned an overall workload rating. The

% See 29 Del. C. § 8735.
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workload rating for the Board of Occupational Therapy represents 15-20% of each staff members’
time that is spent providing certain administrative activities to the Board.

Credentialing Services
Lisa Smith,
Administrative Specialist 11

Board Liaison Services
Mary Melvin,
Administrative Specialist 11

Licensee Services
Mary Melvin,
Administrative Specialist II

Review applications and all
credentialing
documentation for
completeness and

Attend/schedule/notice meetings &
hearings

Prepare board agenda and minutes

Process commission/board member

Issue licenses and temporary
permits
Complete license verifications
Review continuing education.

authenticity payments Process online renewals and
Complete licensing system Monitor formal complaints (from release renewal holds

checklist, coordinates with DAG) Respond to customer inquiries —

board liaison Manage all board/commission Level 2
Respond to customer inquiries- correspondence Update web site

Level 2 Website updates Maintain licensing database.
Website updates Conduct research/ legislative
Maintain licensing database. initiatives.

Respond to customer inquiries —
Level 2

Maintain licensing database.

DUTIES, RESPONSIBILITIES, AND AUTHORITY

The Board’s key duties and responsibilities are to implement the standards of occupational therapy
through education, examination, and continuing education. In addition, the Board has a duty to
enforce the law, rules, and regulations to ensure safe practice and undue harm to the public. Finally,
the Board provides the public with a resource to confirm the status of any licensee and also
administers consumers’ complaints.

Typically, the Board of Occupational Therapy meets at least six times per year. Meetings are open to
the public and held in the Cannon building in Dover.

The Board makes information or educational resources available to the public. The Board has a web
presence on the Division’s website, which provides laws, rules, and regulations; frequently asked
questions; and licensure and renewal requirements.” The public can search for licensees through the
“Verify License Online” link to determine the licensure status and whether a licensee has any public
disciplinary action.® Board decisions are available online for the public.

The public has access to information about the complaint process and can complete and submit to
the Division a complaint form online. Rule and regulation changes and public hearing notices are
published in two newspapers, the News Journal and the Delaware State News, and through the
Register of Regulations.

The following groups are served or affected by the Board’s actions:

7 See https://dpr.delaware.gov/boards/occupationaltherapy/
8 See hitps://dpronline.delaware.cov/mylicense %20weblookup/Search.aspx
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Interest Groups

(Groups affected by Board actions or represent others served by or affected by Board actions)

Association, Inc. (DOTA)

Wilmington, DE 19810

Group or Association Address Internet Address
Name/Contact Person
Delaware Occupational Therapy 3 Ross Court https://dotaonline.site-ym.com/

National Organizations or other Government Entities

(that serve as an information clearinghouse or regularly interact with the Board)
Address

Group or Association
Name/Contact Person

Phone Number

National Board for Certification
in Occupational Therapy
(NBCOT)

12 South Summit Avenue
Suite 100
Gaithersburg, MD 20877

(301) 990-7979

The American Occupational
Therapy Association, Inc.
(AOTA)

4720 Montgomery Lane
Suite 200
Bethesda, MD 20814-3449

1-800-SAY-AOTA
(301) 652-6611

Industry or Trade Publications

Therapy (AJOT)

Bethesda, MD 20814-3449

Group or Association Address Internet Address
Name/Contact Person
. . 4720 Montgomery Lane

American Journal of Occupational Suite 200 hitps://swww.aota.org/

Licensing:

Currently licensed:

Occupational Therapists: 639 Individuals
Occupational Therapist Assistant: 340 Individuals

Renewals are biannual. The end of the renewal period for licenses under the statute is July 31 in
even-numbered years. There are no reciprocity or endorsement agreements with any other state or

jurisdiction.9

% See 24 Del. C. § 2109.
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This chart illustrates statistical data regarding licensure:

Name of License #1 issued by the Board: Occupational Therapist

# of License # of License # of Licenses | # of Licenses | # of
Applications | Applications Issued Rejected Licenses
Received Approved Revoked

Calendar Year 79
2015
Calendar Year

Calendar Year

Name of License #2 issued by the Board: Occupational Therapist Assistant

# of License # of License # of Licenses | # of Licenses | # of
Applications | Applications Issued Rejected Licenses
Received Approved Revoked

Calendar Year
2015 _-

Calendar Year
__

Calendar Year
2017 (1L130/17) --

The examination for occupational therapists and occupational therapy assistants is a computer based
exam sponsored by the National Board for Certification in Occupational Therapy (“NBCOT”).
NBCOT administers the validated exam through Prometric testing centers in Delaware and
throughout the United States. If a student fails an exam, they must wait 30 days to retest.

Delaware Exam Results

# # # # # # # #
Tested Passed Tested Passed Tested Passed Tested Passed
2014 2014 2015 2015 2016 2016 2017 2017

Name of
Exam

Occupational
Therapist *

Occupational
Therapy
Assistant

Complaint and Disciplinary Process:
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Written complaints can be filed online with the Division’s Investigative Unit. The management of
the complaints is defined by statute.'” The Division investigates complaints from the public against
licensed professionals and those practicing without a license. If it is determined that a complaint has
merit and the facts are able to be substantiated, the investigation is forwarded to the Attorney
General’s Office with a prosecution recommendation. Complaints that are unable to be substantiated
or do not rise to the level of a violation of law or rule are closed at the Division level. The Division
Director or the Director’s designee has the authority to subpoena investigative material and
witnesses. Investigations involve evidence gathering, witness interviews, and rare undercover
operations.

Currently, the Division’s investigative unit has a staff of 15 Investigators who provide investigative
support to 34 boards and commissions within the Division of Professional Regulation. The
Investigative Unit has a goal of completing investigations within 120 days of receipt.

Complaints filed against the Board have been rare. One complaint was investigated in 2007. The
complaint was filed as the result of a report received from another state board the practitioner

received discipline in another state.

In 2008, 1 complaint was investigated. The complaint was filed by a member of the public for
unprofessional conduct.

In 2013, 1 complaint was investigated. The complaint was filed by a healthcare agency for diversion
of drugs.

There are currently no complaints filed or pending with the Attorney General’s Office. None of these
cases resulted in disciplinary action; all were closed with no action.

Complaint Data 2015-2017

Total Number of Complaints Received by
the Board

Total Number of Complaints Investigated

Calendar Year Calendar Year Calendar
2015 2016 Year 2017 (to
date)

Total Number of Complaints found to be

Valid

Total Number of Complaints Forwarded to
the Attorney General

Total Number of Complaints Resulting in
Disciplinary Action

1% See 29 Del C. § 8735(h).
""" Analyst note: The Board received a complaint alleging that a licensee “illegally rented” a property and made obscene
comments. The Board does not have authority to investigate either of these matters.
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Disciplinary actions may be taken after the Board hears evidence presented by the State’s
prosecutor, licensee, and licensee’s attorney and deliberates in a public hearing. The Board can
impose sanctions pursuant to statute.'”

Any practitioner that is in disagreement with the action of the Board may appeal the Board’s
decision to the Superior Court in accordance with Chapter 101 of Title 29.

ENACTED LEGISLATION IMPACTING THE BOARD

The following amendments have impacted the Board of Occupational Therapy statute since its 1996
review:

Re-write of Chapter 20
-HB 429 w/HA 1 passed the 139" General Assembly and was enacted on June 17, 1998. This
Bill amended Title 24 of the Delaware Code by re-writing Chapter 20 in its entirety, to
implement the 1996 recommendations.

Disqualifications for Licensure

-SB 229 w/ SA 1 & HA 1 passed the 142" General Assembly and was enacted on June 22, 2004.
This bill created a uniform approach throughout Title 24 regarding disqualifications for
licensure. It requires that the refusal, revocation, or suspension of licenses for professions and
occupations regulated under Title 24 be based upon conviction of crimes that are “substantially
related” to the profession or occupation at issue, and not for crimes that are unrelated to the
profession or occupation. The bill required the Board promulgate regulations that specifically
identify the crimes that are "substantially related" to the profession. This authority was granted
under 24 Del. C. §2008(a)(6). The Board promulgated Rule 7.0, crimes substantially related to
the practice of occupational therapy.

Military Protection
-SB 206 passed the 143" General Assembly and was enacted July 21, 2005, to give protection to
active duty military, activated reservists, or members of the National Guard from having their
professional licenses expire during active military deployments. This authority was granted
under 29 Del. C. §8735(p).

Conviction Waiver
-SB 403 passed the 143" General Assembly and was enacted on July 20, 2006, to allow Title 24
boards and commissions to waive convictions substantially related to the professions under
certain conditions. These conditions included that after a hearing, the Board, by an affirmative
vote of a majority of the quorum, may waive the requirement under § 2008(a)(6) of Title 24,
which excludes those with a criminal record from obtaining a license, if it finds that certain
specified qualifications have been met.

12 See 24 Del C. § 2015-§ 2018
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Addressing Unlicensed Practice
-HB 36 passed the 144™ General Assembly and was enacted on June 19, 2008, which gave all
boards and commissions the authority to address unlicensed practice and impose fines for those
who violated cease and desist orders subject to hearing procedures. This authority was granted
under 29 Del. C. §8735(q) and §10161(c), (d), (e), and ().

Authority to Utilize Hearing Panels
-SB 159 passed the 145™ General Assembly and was enacted on July 8, 2009, which gave boards
and commissions authority to use hearing panels to conduct disciplinary hearings and complaints
of unlicensed practice. This authority was granted under 29 Del. C. § 10161.

Conviction Waiver Process
-SB 164 passed the 145th General Assembly and was enacted on August 18, 2009, which
allowed all boards and commissions under Title 24 to waive criminal convictions substantially
related to the profession either by holding a hearing (which was previously practiced) or a review
of the documentation to determine whether applicants met the specified criteria for a waiver.
This authority was granted under 24 Del. C. §2008(a)(6).

License Revocation
-SB 232 passed the 145™ General Assembly and was enacted on July 12, 2010, which gave
boards and commissions the authority to suspend or revoke a license effective immediately after
a hearing with a written order to be served 30 days after the hearing date. This authority was
granted under 29 Del. C. §10128(f).

Waiver Authority

-SB 59 passed the 146 General Assembly and was enacted on June 8, 2011, that modified the
waiver authority for boards, commissions, and councils to license individuals with substantially
related felony crimes by changing the waiting period from 5 years after the discharge of
sentences to 5 years from the date of conviction provided that all other restrictions related to
incarceration, probation, work release, parole and suspended sentences have been met. The
boards, commissions, and councils could continue to either have a hearing or review the record
to decide upon granting a waiver and have the discretion to deny waivers if warranted by the
facts of the case. The legislation also removed the 5-year limitation for misdemeanors entirely
provided that the applicant had met all restrictions. This authority was granted under 24 Del. C.
§2008(6).

Annual Compensation
-SB 18 passed the 146™ General Assembly and was enacted on June 30, 2011, which amended
the Constitution to increase the amount of annual compensation an officer must receive before
Senate confirmation is required. The current amount of $500 had existed since 1897. This was
the second leg of a constitutional amendment after the passage of SB 267 during the 144™
General Assembly.

Director Authority
-SB 122 passed the 146" General Assembly and was enacted July 5, 2011, that authorized boards
and commissions to delegate to the Director of the Division, the administrative authority to issue
permits and licenses to individuals and organizations in accordance with written criteria agreed
upon by any and the Director. The Board of Occupational Therapy has granted authority for the
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Division to issue licenses to individuals applying by exam or reciprocity. The Board still reviews
all reinstatement applications.

Quorum
-SB 142 passed the 146 General Assembly and was enacted on July 13, 2011, which eliminated
the need for a quorum of a board or commission to sign a decision previously approved by a
quorum of its members and allow an order to be issued under the signature of the board or
commission president or another officer. This authority was granted under 29 Del. C. §10128(g).

Simplification of Licensure Process
-HB 238 w/HA 1 passed the 146™ General Assembly and was enacted on May 28, 2012, that
simplified the licensure process to enable military spouses to obtain a professional license and
expedite their ability to work in their profession. This authority was granted under 29 Del. C.
§8735.

Citations and Fines
-SB 90 passed the 147™ General Assembly and was enacted on August 6, 2013, giving the
Division authority to issue citations and monetary fines when individuals and businesses are
found engaging in unlicensed professional practices regulated by a board, commission, council,
or committee. This authority was granted under 29 Del. C. §8735(a).

Chaperone Requirement
-SB 114 passed the 147"™ General Assembly and was enacted on August 6, 2013, adding
chaperone requirements for the designated healthcare professionals of podiatry, chiropractic,
dentistry and dental hygiene, nursing, occupational therapy, physical therapy/athletic training,
social work, and massage and bodywork, who treat minors consistent with the provisions added
to the Medical Practice Act with practice specific modifications where appropriate. This
authority was granted under 24 Del. C. §2021.

Disparate Emergency Procedures

-SB 115 w/SA 1 and HA 1 passed the 147"™ General Assembly and was enacted on April 15,
2014, adopting the emergency suspension provision already included in the Medical Practice Act
for other boards and commissions regulated under Titles 23 and 24 to enable a temporary
suspension pending a hearing to be issued upon the written order of the Secretary of State or the
Secretary’s designee, with the concurrence of the Board chair or the Board chair’s designee, if
the activity of the licensee presents a clear and immediate danger to the public’s health. This
legislation makes the current disparate emergency procedures more uniform across all boards.
This amends 24 Del. C. §2017.

Fingerprinting Requirement
-SB 98 w/HA 1 passed the 147th General Assembly and was enacted on June 30, 2014,
removing the requirement that fingerprinting be repeated every 10 years for those licensed as
occupational therapists or occupational therapy assistants, among other licensed professionals.
This amends 24 Del. C. §2008.
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Military Education

-HB 296 passed the 147" General Assembly and was enacted on July 21, 2014, allowing the
boards and commissions to recognize military education, training, and experience when
reviewing credentials and issuing licenses to assist service personnel and their spouses in
obtaining or renewing professional licenses when transitioning from active duty. This legislation
further allows boards and commissions to issue service personnel temporary licenses when the
service personnel or spouse holds a valid license from another state. The previous law had
allowed only for boards and commissions to do so for military spouses. This authority was
granted under 29 Del. C. §8735.

Telehealth

-HB 69 w/ HA 1 passed the 148™ General Assembly and was enacted on July 7, 2015, offering
opportunities for improving the delivery and accessibility of health care across many professions
responsible for the wellbeing of Delawareans. Geography, weather, availability of specialists,
transportation, and other factors can create barriers to accessing appropriate health care and one
way to provide, ensure, or enhance access to care given these barriers is through the appropriate
use of technology to allow health care consumers access to qualified health care providers. This
amends 24 Del. C. §2002. As a result of this Bill, the Board promulgated Rule 4.0 Telehealth.

Board Member Compensation
-SB 83 passed the 149" General Assembly and was enacted on July 21, 2017. This bill amends
the provisions related to board member compensation under Titles 24 and 28 consistent with a
recent amendment to the Delaware Constitution raising the maximum compensation per calendar
year from five hundred dollars per year to $1500 per year. The bill removes the need for further
amendments to the compensation provisions by deleting the reference to the specific dollar
amount of the maximum. This authority was granted under 24 Del. C. §2003(j).

Military Education

-HB 112 passed the 149" General Assembly and was enacted on September 29, 2017. This Bill
allows professional licensing boards and commissions administered by the Division to recognize
military education, training, and experience of all current and former military personnel when
reviewing credentials and issuing licenses. This is a change from the current law, which only
allows such boards and commissions to do so for active duty military, members of the National
Guard, or military reserves assigned to a duty station in Delaware. This change recognizes the
military education, training, and experience of individuals who are retired, a veteran, or are
active duty individuals assigned to duty stations located outside this State. This authority was
granted under 29 Del. C. §8735.

PENDING LEGISLATION

There is currently no legislation pending from the Board of Occupational Therapy.
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ADMINISTRATIVE PROCEDURES ACT COMPLIANCE

The Board promulgates rules and regulations in accordance with the Administrative Procedures Act.
Below are the rules and regulations and dates of adoption.

-Effective May 1, 1999, the Board of Occupational Therapy promulgated comprehensive Rules and
Regulations that described the Board’s organization, operations and rules of procedure, the process
and requirements for licensure and certain standards of conduct applicable to the practice of
occupational therapy.

-Effective April 1, 2003, the Board of Occupational Therapy promulgated revisions to Rules 2.0 and
5.0 to instituted continuing education as a refresher for applicants who delay licensure after passing
the NBCOT exam and clarify the continuing education requirements for licensees.

-Effective April 1, 2005, the Board of Occupational Therapy promulgated Rule 7.0 to identify
crimes substantially related to the practice of occupational therapy, as mandated by SB 229 enacted
by the 142nd General Assembly.

-Effective October 1, 2005, the Board of Occupational Therapy deleted Rules 3.0 and 4.0 to conform
to SB No. 179 of the 143" General Assembly which struck the temporary licensure provisions in 24
Del. C. § 2012. The remaining provisions were renumbered according.

-Effective May 1, 2006, the Board of Occupational Therapy promulgated revisions to Rules 2.0 and
3.0 to allow for online renewal of licenses and online attestation of completion of continuing
education (CE) and provide for a post-renewal audit. The changes clarified that CEs must be
completed (not submitted) before May 31 of each renewal year. This change allowed licensees to
renew their licenses online any time of day. Although licensees were no longer required to submit
CE documentation to the Division prior to the license renewal, licensees were required to keep the
records of their CE credits. The Board conducts random audits of licensees to ensure CE
compliance.

-Effective January 1, 2008, the Board of Occupational Therapy promulgated revisions to Rules 2.0
and 3.0 to change the audit process for license renewal so that continuing education attestations are
audited after the license renewal period is over, rather than before the expiration date. The changes
also extended the period of time during which licensees may obtain required CE credits, from May
31st to July 31st of each renewal year, to correspond with the license renewal period.

-Effective March 1, 2009, the Board of Occupational Therapy promulgated revisions to Rule 1.3,
which addresses supervision of occupational therapy assistants.

-Effective February 1, 2010, the Board of Occupational Therapy promulgated Rule 4.0 which
addressed licensee competence to administer various treatment modalities. At the request of the
Board or a member of the public, a licensee is required to provide documentation of training or
education to demonstrate competence. In addition, Rule 1.3.3 is amended to clarify the parameters of
an occupational therapist's supervision of an occupational therapy assistant. A new Rule 3.1.2.4
gives the Board authority to conduct hearings and impose sanctions regarding licensees' failure to
comply with CE requirements.

-Effective June 1, 2015, the Board of Occupational Therapy promulgated revisions to Rule 3.0 to
clarify the application of continuing education. Additionally, rules of an administrative nature were
changed to reflect current practices Rules 1.0, 2.0 and 4.0.
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-Effective April 1, 2016, the Board of Occupational Therapy promulgated revisions to Rule 2.0
pertaining to renewal of expired licenses. Rule 4.0 was promulgated addressing telehealth services.

The Board’s Deputy Attorney General, Kevin Maloney, has been assisting the Board in their review
of the Board’s statute, rules, and regulations. There are no Delaware Attorney General’s Opinions
affecting the board. There are currently no proposed rule and regulation changes. There are no
federal laws and regulations impacting the Board.

There are recent state judicial decisions that directly affect the functioning of the Board. The
Delaware Supreme Court ruled in the case of Richardson v. the Bd. of Cosmetology Barberingl 7 that
the Board had created an insufficient record for appellant review pursuant to 29 Del. C. § 10125
when the licensee’s attorney filed an exception to the hearing officer’s recommendation. This case
demanded that the Board create a record from which a verbatim transcript can be prepared.

FREEDOM OF INFORMATION ACT (“FOIA”) COMPLIANCE

The Board has not received any FOIA complaints. FOIA requests are handled by the Deputy
Director of the Division in coordination with the Division’s Deputy Attorney General and the
Department of State’s FOIA Coordinator.

Meeting agendas are posted online through the State of Delaware Government Information Center
and in the Division’s customer service area. Meeting agendas are posted seven days prior to the
meeting date, in accordance with the Administrative Procedures Act. Agendas are available online
at the Division's website.'

The Board’s meeting minutes are transcribed and maintained electronically in the Board’s office.
Minutes are prepared for approval by the Board at their next regularly scheduled meeting. Final
approved minutes are posted to the online meeting calendar five business days after the meeting, in
accordance with the Freedom of Information Act. The public may download copies of the approved
meeting minutes online or request a hard copy by contacting the Division.

In accordance with the Delaware Freedom of Information Act, minutes of executive sessions are not
public information. Other than executive sessions, all meetings are open to the public. In the last
three years, the Board has held no executive sessions.

THIS SPACE INTENTIONALLY LEFT BLANK

13 Richardson v. Bd. of Cosmetology & Barbering , 69 A.3d 353
' See www.dpr.delaware.gov.
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FISCAL INFORMATION

Revenue:

Source(s) of Funds Amount $$

FY18 (budgeted)* Special Funds

TOTAL $ 10,700.00

FY17 (actual) ‘ Special Funds

TOTAL $126,349.00

FY 16 (actual) ‘ Special Funds

TOTAL $ 20,457.00

*This amount is an estimate of applications the Division will receive in FY16. The Division is
unable to determine how many licensees will request additional services from the Division.

Revenue was significantly higher in FY 2017 as a result of the biennial renewal of all licensees.

The Board does not receive federal funds.

Fines and Fees Collected by the Board:

Description of Current Number of Fine or Fee Where is the Fine or
Fine or Fee Fine or Fee Persons or Revenue Fee Revenue
$$ Entities Paying $$ Deposited
Fine or Fee
Renewal Fee for 194.00 454 $88,076.00 Special Fund
Occupational Therapist
License Fee for 194.00 82 $15,908.00 Special Fund
Occupational Therapist
Renewal Fee for 68.00 253 $17,204.00 Special Fund
Occupational Therapy
Assistant
License Fee for 68.00 42 $2,856.00 Special Fund
Occupational Therapy
Assistant
License Fee Upgrade 55.00 34 $1,870.00 Special Fund
from Occupational
Therapy Assistant to
Occupational Therapist
Inactive Renewal 40.00 19 $760.00 Special Fund
License Verification 35.00 75 $2,625.00 Special Fund
Roster Fee 40.00 3 $120.00 Special Fund
Duplicate License 25.00 9 $225.00 Special Fund
Request
Continuing Education | 40.00 31 $1,240.00 Special Fund
Request
Fines $150 10 $1500.00 General Fund

The Division conducts a fee setting analysis biennially for all professions. This analysis was
completed in June 2016 for fees effective July 1, 2016, through June 30, 2018. The next analysis
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will be done in May or June 2018. The Division has authority to establish and change fees as
approved by the Secretary of State."”

Expenditures:

Amount §§

FY18 (budgeted)*

TOTAL

FY17 (actual)** | Special Fund

TOTAL $46,007.14

FY16 (actual) | Special Fund

TOTAL $35,006.31

*The Division is unable to provide expenditure information on a per board/commission basis. The
budget for the Division encompasses all boards and commissions.

**This amount is the direct expenses and overhead costs for the Board. The overhead costs are
apportioned by the percentage of licensees to the total number of licensees in the Division; this is
done biennially during the fee setting analysis.

The Board has never been audited by the State Auditor or another external organization.

ACCOMPLISHMENTS

-In 2005, the Board promulgated rules and regulations to identify crimes substantially related to the
practice of occupational therapy.

-In 2008, the Division began offering applicants the ability to track the progress of their applications
for licensure online, by notifying applicants when their applications had been received.

-The Division streamlined the renewal process by offering online renewal with the use of payment
by credit card and the ability of licensees to attest to their continuing education online subject to post
renewal audit.

-The Board updated the Division’s website to make it more user-friendly for the public to access
licensee and disciplinary information and for applicants and licensees to access licensure
requirements, laws, and rules and regulations.

-In 2011, the Division implemented the new hearing officer process as a result of legislation that
implemented significant regulatory and law enforcement system reforms. This included additional
investigative and legal resources dedicated to the Division to include hearing officers and a paralegal
to expedite the adjudication of complaints made against professionals.

-In April, 2013 the Board agreed to join several other healthcare related professional boards in
amending its statute to require all current licensees and future applicants to obtain fingerprinting and
criminal background checks.

15 See 29 Del. C. § 8735(d).
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-In 2014, the Division initiated SB 98 requiring a mandatory State of Delaware and Federal Bureau
of Investigation criminal background checks for all practitioners under the Board of Examiners in
occupational therapy.

-In 2015, the General Assembly passed HB 69 that promotes the use of telehealth and telemedicine
delivered services for most health care professions in the state, including occupational therapy. This
will require private health insurers to reimburse for services delivered using telemedicine
technologies. In April 2016, the Board promulgated Rule 4.0 addressing delivery of services using
telehealth.

-In 2017, HB 112 was passed that allows professional licensing boards and commissions
administered by the Division of Professional Regulation, including occupational therapy, to
recognize military education, training, and experience of all current and former military personnel
when reviewing credentials and issuing licenses. This change would recognize the military
education, training, and experience of individuals who are retired, a veteran, or are active duty
individuals assigned to duty stations located outside this State.

CHALLENGES

1. As industry education requirements change, the Board will need to continue to ensure
Delaware laws are consistent with national minimum licensure standards to foster licensure
portability and reciprocity.

2. CE requirements in the Board’s Rules and Regulations are overly complex.16

OPPORTUNITIES FOR IMPROVEMENT

1. Revise the statute to make it consistent with the laws of other Title 24 Boards and delete
antiquated sections of the code which are no longer applicable. In particular:
a. Add language pertaining to duty to report conduct that constitutes grounds for
discipline or inability to practice.
b. Update sanctions to remove “Censure a practitioner” from the available sanctions.
c. Remove references to temporary licenses since the temporary license section of the
statute was repealed.
d. Remove § 2015(c). It is covered in the Administrative Procedures Act.
e. Remove § 2017(c). It is covered in the Administrative Procedures Act.
f. Miscellaneous clean up to remove unnecessary words and fix grammar errors.
2. Revise the reciprocity language to address situations where the licensee holds a current
license in a state that is not substantially similar to Delaware.

' Analyst note: The Board is currently working to update Regulations in regard to this challenge.
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ADDITIONAL COMMENT FROM THE COMMITTEE ANALYST

In addition to the Division’s notation to revise the governing statute, the Committee may recommend
that the Board update their regulations relating to “crimes substantially related to the practice of
occupational therapy.” The Division has been working with boards to 1) update incorrect references
to the Delaware Code; and 2) to modify the list of crimes in their regulations.

House Bill 462 was filed as a result of this review. The Board’s requested revisions that have been
addressed in this draft are as follows:

Add language pertaining to duty to report conduct that constitutes grounds for discipline or inability
to practice.

Update sanctions to remove “Censure a practitioner” from the available sanctions.

Remove references to temporary licenses since the temporary license section of the statute was
repealed.

Remove § 2015(c). It is covered in the Administrative Procedures Act.
Remove § 2017(c). It is covered by the Administrative Procedures Act.
Miscellaneous clean up to remove unnecessary words and fix grammar errors.

Revise the reciprocity language to address situations where the licensee holds a current license in a
state that is not substantially similar to Delaware.
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SPONSOR: Rep. Bolden & Sen. Walsh
Reps. Bennett, Brady, Dukes, Spiegelman; Sens.
Delcollo, Hangen, Pettyjohn, Sokola

HOUSE OF REPRESENTATIVES
149th GENERAL ASSEMBLY

HOUSEBILL NO. 462

AN ACT TO AMEND TITLE 24 OF THE DELAWARE CODE RELATING TO THE BOARD OF OCCUPATIONAL
THERAPY PRACTICE.

BE ITENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF DELAWARE:

Section 1. Amend § 2001, Title 24 of the Delaware Code by making deletions as shown by strike through and
insertions as shown by underline as follows:

Subchapter I. Board ©fof Occupational Therapy Practice.

§ 2001. Objectives.

(a) The primary objective of the Board of Occupational Therapy Practice, to which all other objectives and
purposes are secondary, is to protect the general public, specifically those persons who are the direct recipients of services
regulated by this chapter, from unsafe practices and fem-occupational practices which tend to reduce competition or fix the
price of services rendered.

(b) The secondary objectives of the Board are to maintain minimum standards of practitionerlicensee competency

and te-maintain-certain standards in the delivery of services to the public. In meeting its objectives, the Board shall do all of
the following:
(1) develop-Develop standards assuring professional eempetenee:-competence.
(2) shallmeniterMonitor complaints brought against praetitioness-licensees regulated by the Board-Board.
(3) shall adiudieate-Adjudicate at formal heerings—hearings.
(4) shall premulpgate-Promulgate rules and regulations—and-regulations.

(5) shallimpese-Impose sanctions where necessary against practitioners-licensees.
(c) Nothing in this chapter shall-be-deered-is a direct or indirect commitment by the General Assembly to a

present or future requirement that insurers or other third parties must offer or provide coverage for the services of
practitionerslicensed-underthis-chapterlicensees.
Section 2. Amend § 2002, Title 24 of the Delaware Code by making deletions as shown by strike through and

insertions as shown by underline as follows and by redesignating accordingly:
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§ 2002, Definitions.

(1) “Applicant” means an individual who applies to be licensed under this chapter.

(1) "Board" shellmean-means the State-Board of Occupational Therapy Practice established in this chapter.
(2) "Distant site" means a site at which a health-care provider legally allowed to practice in the-this State is
located while providing health-care services by means of telemedicine or telehealth.

{3) “Division” means the Division of Professional Regulation.

{3) "Excessive use or abuse of drugs or alcohol" or “excessively uses or abuses drugs or alcohol” shallmean

means any use of narcotics, controlled substanees-substances. or illegal drugs without a prescription from a licensed

physician, or the abuse of alcoholic beverage such that it impairs a person's ability to perform the work of an
occupational therapist or occupational therapy assistant.

{4) “Licensee” means an individual licensed under this chapter to practice occupational therapy services.

(4) "Occupational therapist” shalmean-means a person who is licensed to practice occupational therapy
pursuant-to-under this chapter and swhe—offers such services to the public under any title incorporating the words
"occupational therapy,” "occupational #herepisttherapist.” or any similar title or description of occupational therapy
services.

(5) "Occupational therapy assistant” shell-mesn—means a person licensed to assist in the practice of
occupational therepy-therapy under the supervision of an occupational therapist.

(6)a. "Occupational therapy services" shatlmean-butare-nothmited-te-includes any of the following:

& 1. The assessment, treatmenttreatment, and education of or consultation with the-an individual,

femmabfamily. or other pessens—erpersons.
b- 2. Interventions directed toward developing, smprevins-improving, or restoring daily living skills,

work readiness or work performance, play skils—skills. or leisure eapseities—capacities. or enhancing
educational performance sleHs—erskills.

& 3. Providing for the development, imprevement-improvement, or restoration of sensorimotor,
oralmotor, perceptual or neuromuscular functioning, or emotional, motivational, eegmitive—cognitive, or
psychosocial components of performance.

b. These-services—“Occupational therapy services™ or “practice of occupational therapy” may require

assessment of the need for use of interventions such as the design, development, adaptation, appheation
application. or training in the use of assistive technology devices; the design, febrestien-fabrication or application

of rehabilitative technology such as selected orthotic devices; training in the use of assistive technology. orthotic
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or prosthetic devices; the application of thermal agent modalities, inchading—butnotlimited-te~including paraffin,

hot and cold paeks-packs, and fluido therapy, as an adjunct to, or in preparation for, purposeful activity; the use of
ergonomic principles; the adaptation of environments and processes to enhance functional performance; or the
promotion of health and wellness.

¢. “Occupational therapy services” or “practice of occupational therapy” Sesvices—may be provided

through the use of telemedicine in a manner deemed appropriate by regulatien—Services-alse-regulation and may
include participation in telehealth as further defined in regulation.

(7) "Originating site" means a site in Delaware at which a patient is located at the time health-care services
are provided to him-orherthe patient by means of telemedicine or telehealth, unless the term 1s otherwise defined with
respect to the provision in which it is used; prevaded—however, notwithstanding any other provision of law, insurers
and providers may agree to alternative siting arrangements deemed appropriate by the parties.

(8) "Person" shall-mean-means a corporation, company, asseeiation-association, ane-or partnership, as-wet-as

or an individual.
(9) "Practice of occupational therapy" shal-mean-means the use of goal-directed activities with individuals
who are limited by physical limitations due to injury or illness, psychiatric and emotional disorders, developmental or

learning disabilities, poverty and cultural differences—differences. or the aging process, in order to maximize

independence, prevent disability-disability, and maintain health.

(10) "Store and forward transfer” means the transmission of a patient's medical information either to or from
an originating site or to or from the provider at the distant site, but does not require the patient being present rorsrusti
or that the transmission be in real time.

(11) "Substantially related" means the nature of the criminal esnduet—conduct for which the-a person was
conwieted—convicted has a direct bearing on the fitness or ability to perform 1 or more of the duties or responsibilities
necessarily related to the practice of occupational therapy.

(12) "Supervision" shel-mean-means the interactive process between the-a licensed occupational therapist
and #he-an occupational therapy asststant—-shel-be-assistant. and requires more than a paper review or cosignature.
The-“Supervision” means that the supervising occupational therapist is responsible for insuring the extent, kand-kind,

and quality of the services rendered—by the—oceupationaltherapyassistant-that the occupational therapy assistant

renders.

{13) "Telehealth” means the use of information and communications technologies consisting of telephones,

remote patient monitoring eeviees—devices, or other electronic means which support clinical health care, provider

consultation, patient and professional health-related education, public health, health administration, and other services

as described in regulation.
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(14) "Telemedicine" means a form of telehealth which is the delivery of clinical health-care services by
means of real time 2-way audio, visual, or other telecommunications or electronic communications, including the
application of secure video conferencing or store and forward transfer technology to provide or support health-care
delivery, which facilitate the assessment, diagnosis, consultation, treatment, education, care menegement-management,
and self-management of a patient's health care by a licensee practicing within his-er-herthe licensee’s scope of practice
as would be practiced in-person with a patient and with other restrictions as defined in regulation.

Section 3. Amend § 2003, Title 24 of the Delaware Code by making deletions as shown by strike through and
insertions as shown by underline as follows and by redesignating accordingly:

§ 2003. Board of Occupational Therapy Practice; appointments; qualifications; term; vacancies; suspension or
removal; Brexeused-absences-compensation.

(a) There-is-created-a-State-The Board of Occupational Therapy Practice which-shall-administer administers and
enforce-enforces this chapter.

{(b) The Board sheteensist-consists of 5 members eppeinted-by-the-Govermer—who are residents of this State and

appointed by the Governor as follows:

(3) 2 public-members—Thepublicmembers-shall Two public members, who must meet all of the following

qualifications:
a. aet-Not be, nor ever have been, an occupational therapists-therapist or occupational therapy assistants;
assistant.
b. ner—members-Not be. nor ever have been a member of the immediate family of an occupational
therapist or occupational therapy assistantassistant.

c. shall-nothave-been-Not be. nor ever have been employed by an occupational therapist or occupational

therapy essistent-assistant.
d. shall-net-Not have a material interest in the providing of goods and services to an occupational

therapists-therapist or occupational therapy assistants-assistant.

e. ner-Not have been engaged in an activity directly related to occupational therapy.
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shell-complete-theirterms—Each member is appointed for a term of 3 years. A member may succeed the member’s term for

1 additional term. and may not be appointed again until a period of 3 years has expired.

{e) Any act or vote by a pesser-member appointed in violation of this section shel-be-is invalid. An amendment or

revision of this chapter is not sufficient cause for any appointment or attempted appointment in violation of subsection (d)
of this section, unless sueh-an-the amendment or revision amends this section to permit sueh-an-the appointment.

(DLL) Armerbe

malfeasance—The Governor may remove a member for gross inefficiency. neglect of duty, malfeasance, misfeasance, or

nonfeasance in office. If a member is absent from 3 consecutive meetings or attends less than 50% of meetings ina 12

month period. the member is in neglect of duty and may be assumed to have resioned. and the Governor may accept the

member’sresignation.

(2) A member subject to disciplinary hearing shattbe-is disqualified from Board business until the charge is

adjudicated or the matter is otherwise concluded. A
SuperiorCourt:
(g) Ne-A member of theBeard, while serving on the Board, shalkmay not hold elective office in any professional

association of ‘occupational therapists or occupational therapy essistents—this—includes—a—prohibition—against—assistants
including serving as head of the professional association's Political Action Committee (RACS.

(h) The law regulating the conduct of officers and employees of the State under Chapter 58 of Title 29 shaH-apphy

applies to all members of the Board.

{(j) Each member of the Board shell-must be reimbursed for all expenses involved in each meeting, including
travel, and in addition shell-must receive compensation per meeting attended in an amount determined by the Division in

accordance with Del. Const. art. I11, § 9.
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Section 4. Amend § 2004, Title 24 of the Delaware Code by making deletions as shown by strike through and
insertions as shown by underline as follows:

§ 2004. Organization;, meetings; officers; quorum.

{a) The Board shall hold regularly scheduled business meetings at least once in each quarter of a calendar year,

and-at such times as the chair deems necessary-ernecessary and at the request of a majority of the Board members.

{(b) The Board shall elect annually from its members a chair, vice—chairvice-chair, and secretary. Each officer
shall serve for 1 year, and shelkmay not succeed himnsetorhesselfthe officer’s term for more than 2 consecutive terms. In
the event of a vacancy in 1 of the offices, the Board shall elect a replacement shat-be-elected-at the next Board meeting.

(c) A majority of the members shall-constitute—constitutes a quorum for the purpose of transacting business. Ne
The Board may not take disciplinary action shel-be-teleen-without the affirmative vote of at least 3 members ofthe-Beoard.

(d) Minutes of all meetings shatbmust be recorded, and eepies-shall be-maintained-by-the Division efPrefessional
Regulation-shall maintain copies of meeting minutes. At any hearing where evidence is presented, a record must be made
from which a verbatim transcript can be prepared shel-be-meade. The person requesting the transcript must pay for the

expense of preparing any-the transcript shall-beincurred-by the personrequesting it.
Section 5. Amend § 2005, Title 24 of the Delaware Code by making deletions as shown by strike through and

insertions as shown by underline as follows:

§ 2005. Records.

The Division of Professional Regulationshall keep a register of all approved applications for license as an
occupational therapist and occupational therapy assistant, and complete records relating to meetings of the Board,
examinations, rosters, ehanges—changes, and additions to the Board's rules and regulations, complaints, hearings-hearings
and sueh-any other matters as-that the Board shall-detemmine-determines. Sueh-The records shatt-be-are prima facie evidence
of the Board’s proceedings ofthe-Beard.

Section 6. Amend § 2006, Title 24 of the Delaware Code by making deletions as shown by strike through and
insertions as shown by underline and by redesignating accordingly as follows:

§ 2006. Powers and duties.

{a) The Board ay do all of the following:

(1) Formulate rules and regulations, with appropriate notice to those affected:allrules-affected. Rules and
regulations shet-must be promulgated in accordance with the procedures specified in the Administrative Procedures
Act [Chapter 101 of Title 29] of this State. Each rule or regulation shelb-must implement or clarify a specific section of
this ehapter-chapter.

(2) Designate the application form to be used by all epphesnts—applicants and te-process all epphiestiens:
applications.
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(3) Designate the written, standardized examination as approved by the National Board for Certification in

ts—that an

Occupational Therapy, Inc., or its successor,

applicant must pass to qualify for licensure. An applicant who eualifi=qualifies for licensure by reciprocity shalb-must

have achieved a passing score on the national exeminstien-examination.

axgmpationds-notavait Lh,;

(5) Establish minimum education, traiing—training, and experience requirements for lieensure—as
seeupationaltherapists-and-oscupational-therapyassistants- lcensure.

(6) Evaluate the-an applicant’s credentials ef-aH-persons—apphrns—foret e et patontt
are, in order to determine whether sueh-persens

meet-the applicant meets the qualifications for licensing setforth-m-under this chapter.
(7) Grant licenses to, and renew licenses of, et-persens—whe—seet-an applicant or licensee who meets the

qualifications for licensure andéoror renewal of heenses:licenses.
(8) Establish by rule and regulation continuing education standards required for license renewal-renewal.
(9) Evaluate certified records to determine whether an applicant fertieensure—who has been previously

licensed, ecertified—certified, or registered in another jurisdiction to practice occupational therapy or to act as an

occupational therapy assistant-assistant has engaged in any act or offense that would be grounds for disciplinary action
under this ehepterchapter. and whether #here-sre-any disciplinary proceedings or unresolved complaints are pending

against such-appheants-for such-acts-or-offenses-the applicant for the act or offense.
(10) Refer all complaints from licensees and the public concerning heensed—oeceupationaltherapists—and

oard—or—of—the—prefession—licensees. the Board’s

practices, or the profession to the Division ef Professional Resulationfor investigation pursuantte-under § 8735 of
Title 2929, and assign a member—of-the-Board member to assist the Division in an advisory capacity with the

investigation of the technical aspects of the eemplesnt—complaint. A Board member who is assigned to assist the

Division under this paragraph may not participate in deliberations on the complaint.

(11) Conduct hearings and 1ssue orders in accordance with procedures established pursuant-to-under this

chapterand-chapter. Chapter 101 of Title 29, and § 8735 of Title 29. Where-such-previsions-conthet-with-this-chapter

this-chaptershall-govern—The Board shall determine whether or-net-an-occupational-therapist-or-oceupational-therap
assistant shall be-a licensee is subject to a disciplinary hearine—hearing and, if so, shall conduct sueh-the hearing in

accordance with this chapter and the Administrative Procedures Act [Chapter 101 of Title 294291,

Page 7 of 20

LC . HVW :CM Released: 06/13/2018 11:24 AM
5081490179



211
212
213

214

217
218

219

238
239

JLOSC Final Report — Board of Occupational Therapy

(12) Where-it-has-been-determined-aftera-disciphina earing—If the Board determines after a disciplinary
hearing that penalties or sanctions should be imposed, te-designate and impose the appropriate sanction or penalty after
time for appeal has lapsed.

{b) The Board efOecupationsttherapy—shall promulgate regulations specifically identifying these-crimes which
are substantially related to the practice of occupational therapy.

{4) The Board shall adopt the administration, grading procedures, and passing score of the National Board for

Certification in Occupational Therapy. Inc.. or its successor. or a comparable alternative national or regional examination. if

a national examination is not available.

Section 7. Amend § 2007, Title 24 of the Delaware Code by making deletions as shown by strike through and
insertions as shown by underline as follows:

Subchapter II. License.

§ 2007. License required.

{(a) Ne-A person shelmay not engage in the practice of occupational therapy or hold hisaseH-erhersel-the person
out to the public in this State as being qualified to practice as an occupational therapist or occupational therapy assistant:
assistant, or use in connection with the person's name, or otherwise assume or use, any title or description conveying or
tending to convey the impression that seel-the person is qualified to practice occupational therapy, unless sueh-the person
has been dub-licensed under this chapter.

(b) WheneverIf a license to practice as an occupational therapist or occupational therapy assistant in this state

State has expired or been suspended or revoked, it shel-be-is unlawful for the person holding the expired. suspended, or

revoked license to practice occupational therapy in this State.

(c) It shall-be-is unlawful for anypersen—or{forany—a person or business entity, #s-or a person’s or business
entity’s employees, egents—agents. or representatives to use in connection with his—hererits-the person’s or business
entity’s name or business activity the words occupational therapist, occupational therapist registered, licensed occupational
therapist, occupational therapy assistant, licensed occupational therapy assistent—assistant; the letters of OT, OT/L, OTR,
OTR/L, OTA, COTA, eoFAA-COTA/L: or any other words, letters, ebbrevetions-abbreviations, or insignia indicating or

implying directly or indirectly that occupational therapy services are rendered-rendered, unless sueh-the person or business
entity is licensed under this chapter.
Section 8. Amend § 2008, Title 24 of the Delaware Code by making deletions as shown by strike through and

insertions as shown by underline as follows:
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§ 2008. Qualifications of applicant; report to Attorney General; judicial review.
(a) An applicant who is applying for licensure as an occupational therapist or occupational therapy assistant under

this chapter shall submit evidence, verified by oath and satisfactory to the Board, that sueh-person-the applicant meets all of

the following qualifications:

(1) Has successfully completed the academic requirements of an educational program 1n occupational therapy

recognized-by-the Board:-and-that the Board recognizes. The occupational therapy education program and occupational

therapist assistant educational program must be accredited by the Accreditation Council for Occupational Therapy

Education.

CouneilforOeccunational Tk Educationi ACOTE).
+HOF Bpats Y 5

nak Phoraps B

(2) Has successfully completed a period of supervised field work experience arranged by the recognized
educational institution where the persen-applicant has met the academic requirements, or by the nationally recognized
professional assestationsassociation.

(3) Has achieved the passing score on the written standardized examination developed by the National Board
for Certification in Occupational Therapy, Inc., or its suecessor-successor.

(4)a. Shallnet-have-Has not been the recipient of any administrative penalties regarding thet-persen's-the
applicant’s practice of occupational therapy, including but-net-timited-te-fnes—fines: formal reprmands—reprimands;
license suspensions or reveeationfexeeptrevocation, except for license revocations for nonpayment of license renewal
feesy-fees: or probationary hmitatiens-andferlimitations.

b. has-Has not entered into any "consent agreements” which contain conditions placed by a Board on that
persen's-applicant’s professional conduct and practice, including any voluntary surrender of a license.

¢. The Board may determine, after a hearing, whether sueh—an administrative penalty included in
paragraph (4)a. and (4)b. of this section is grounds to deny eensure-licensure.

(5) Shall-net-have—any—Has no impairment related to drugs, aleshel-alcohol, or a finding of mental
incompetence by a physician that would limit the applicant's ability to undertake the practice of occupational therapy in
a manner consistent with the safety of the publie=public.

{6) Shatk-Does not have a criminal conviction reeerd—nerrecord or pending criminal charge relating to an
offense, the circumstances of which substantially relate to the practice of occupational therapy. Applicants who have
criminal conviction records or pending criminal charges shall require-request that the appropriate authorities te-provide
information about the record or charge directly to the Board in sufficient specificity to enable the Board to make a
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determination whether the record or charge is substantially related to the practice of occupational therapy. Hewever;

The Board may waive this paragraph (a)(6) of this section if. after a hearing or review of documentation demonstrating

that the applicant meets the specified criteria for a waiver, the Board, by an affirmative vote of a majerity-of-the
Guerum—nay-weive-this-paresreph-fayéy+-quorum. it finds all of the following:

a. For waiver of a felony conviction, more than 5 years have elapsed since the date of the conviction. At

the time of the application the applicant may not be incarcerated, on work release, on probation, on parele-parole,

or serving any part of a suspended seaternee-sentence, and must be in substantial compliance with all court orders

pertaining to fines, restitutionrestitution, and community service.
b. For waiver of a misdemeanor conviction or violation, at the time of the application the applicant may
must not be incarcerated, on work release, on probation, on perele-parole. or serving any part of a suspended

sentenee-sentence, and must be in substantial compliance with all court orders pertaining to fines, restitution

restitution, and community service.
¢. The applicant is capable of practicing occupational therapy in a competent and professional manner.
d. Fhe-granting-ofGranting the waiver will not endanger the public health, safety-orwelfarersafety, or
welfare.
{7) Shelnetheve-Has not been convicted of a felony sexual effense=offense.
(8)a. Has submitted, at the applicant's expense, fingerprints and other necessary information in order to obtain
all of the following:
& 1. Areport of the applicant's entire criminal history record from the State Bureau of Identification

or a statement from the State Bureau of Identification that the State Central Repository contains no sueh

information-criminal history record relating to that persea-applicant.

b- 2. A report of the applicant's entire federal criminal history record pursuant-to-under the Federal
Bureau of Investigation appropriation of Title 11 of Public Law 92-544 (28 U.S.C. § 534). The State Bureau of
Tdentification shat-be-is the intermediary for purposes of this section and the Board efOeecupational-Therapy
Practice-shat-be-1s the screening point for the receipt of sete-the federal criminal history seeerds—records.

& b. An applicant may not be licensed to practice occupational therapy until the applicant's criminal

history reports have been produced. An-The Board may not license an applicant whose record shows a prior

criminal conviction sey-net-belicensed-by-the-Beard-unless a waiver is granted pussuantte-under paragraph (a)(6)

of this section.

{b) Where If the Board hasfeundfinds to its satisfaction that an eppleation-applicant has been intentionally

upphed—fraudulent or intentionally supplied false information,

it shall report its findings to the Attorney General for further action.
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ch-1f the Board refuses or rejects an

©
application and the applicant feels-believes that the Board has acted without yustification-justification, has-imposed higher

or different standards for that applicant than for other applicants or licensees:-licensees, or has-in some other manner

contributed to or caused the failure of saeh-the application, the applicant may appeal to the Superior Court.

fingerprinted by the State Bureau of Identification, at the licensee's expense, for the purposes of performing subsequent

criminal background checks. Hiee

Section 9. Amend § 2009, Title 24 of the Delaware Code by making deletions as shown by strike through and
insertions as shown by underline as follows:

§ 2009. Applicability of chapter.

Nothing in this chapter shall-may be construed as preventing or restricting the practice, serviees-services, or
activities of any of the following:

(1) Any-A person registered or licensed in this State by any other law from engaging in the profession or
occupation for which that person 1s keensed:-licensed.

(2) A=A person pursuing a course of study leading to a degree or certificate in occupational therapy at an
accredited or approved educational program if such activities and services constitute a part of a supervised course of
study and if sueh-a-the person is designated by a title which clearly indicates that person's status as a student or trainee;
{rainee.

(3) Any—A person fulfilling the supervised field work experience requirements of this chapter, if such
activities and services constitute the requirements for heensures-orlicensure.

(4) Ams=A visiting occupational therapist who teaches temporarily at an accredited or approved educational
program, or who lectures or instructs participants at seminars sanctioned by the Delaware Occupational Therapy
Association.

Section 10. Amend § 2010, Title 24 of the Delaware Code by making deletions as shown by strike through and
insertions as shown by underline as follows:

§ 2010. Foreign-trained Applicants.

In addition to the reeuirentent-requirements of § 2008 of this title, a foreign-trained applicant shell-be-is eligible
for licensure as an occupational therapist or as an occupational therapy assistant after submitting to the Board satisfactory
evidence of graduation from a school offering a program in occupational therapy or occupational therapy assistant which

has been approved for the educational preparation of occupational therapists or occupational therapy assistants by the
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appropriate accrediting agency recognized by the National Board for Certification in Occupational Therapy, Inc., or its
SUCCESSOT.

Section 11. Amend § 2011, Title 24 of the Delaware Code by making deletions as shown by strike through and
insertions as shown by underline as follows:

§ 2011. Reciprocity.

Upon payment of the appropriate fee and submission and acceptance of a written application on forms provided by
the Board, the Board shall grant a license to each applicant who shet-present-presents proof of current licensure in good
standing in another state, the District of Columbia, or territory of the United States—whose-standards—forlicensure—are

substantially similar to-those-of this-State-States, and who meets all of the following criteria:
(1) TheeppheentsHas a license #s-in good standing as defined in § 2008(a)(4)-(6) of this #He—andHtitle.

{2) Has achieved the passing score on all parts of the written, standardized examination administered by the
National Board for Certification in Occupational Therapy, Inc., or its successor.
Section 12. Amend § 2012, Title 24 of the Delaware Code by making deletions as shown by strike through and
insertions as shown by underline as follows:

§ 2012. Temperary-Hicense—|Repeated]-Duty to report unprofessional conduct; inability to practice.

{a) A licensee has a dutv to report to the Division information that the licensee reasonably believes indicates that

the licensee or another licensee has engaged in or is engaging in conduct that constitute grounds for disciplinary action

under this chapter. A licensee shall report to the Board within 30 days of the occurrence of any of the following:

1) A partial or full removal of the licensee’s or another licensee’s hospital privileges based on adverse events

unprofessional conduct, or competency issues.

(2) A disciplinary action taken by any regulatory agency against against the licensee or another licensee.

(3) A reasonably-substantiated incident involving violence, threat of violence. abuse. or neglect by the

licensee or another licensee toward another person.

(b)(1) A licensee 1s subject to temporary or permanent license restriction. suspension, or revocation if the licensee

is unable to practice the occupation with reasonable skill or safety to patients due to anv of the following circumstances:

a. Mental illness or mental incompetence.

b. Physical illness. including deterioration due to aging or loss of motor skills.

c. Excessive use or abuse of drugs or alcohol.

(2) A license may be permanently restricted, suspended. or revoked after a hearing under § 2006(a)(11) of this

title.
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(3) A license may be temporarily restricted. suspended, or revoked after a hearing under § 2006(a)(11) of this

title or, if circumstances present an immediate danger to the public health, safety. or welfare, without a hearing and

under the process established in § 2017(c) of this title.

Section 13. Amend § 2013, Title 24 of the Delaware Code by making deletions as shown by strike through and
insertions as shown by underline as follows:

§ 2013. Fees.

(a) The amount to be charged for each fee imposed under this chapter shel-must approximate and reasonably

reflect all costs necessary to defray the Board’s expenses efthe Beard-as-wellas-and the Division’s proportional expenses

dationin its service on behalf of the Board.

(b) Fhereshael-be-a-A separate fee may be charged for each service or eetivte—activity, but no fee shet-may be
charged for a purpose not specified in this chapter.

{¢) The application fee shall-must not be combined with any other fee or charge.

(d) At the beginning of each licensure biennium, the Division efPrefessionatResulation—or amyother state agency
acting #a-its-behalf-on the Division’s behalf shall compute, for each separate service or activity, the appropriate Board fees
for the coming licensure biennium.

Section 14. Amend § 2014, Title 24 of the Delaware Code by making deletions as shown by strike through and
insertions as shown by underline as follows:

§ 2014 Issuance and renewal of licenses.

(a) The Board shall issue a license to each epphesst—applicant who meets the requirements of and pays the fee
under this chapter for licensure as an occupational therapist or occupational therapy assistant and-whe—pays-the—fee

{b) Each license sheH-must be renewed biennially, in sweh—a manner as—s—determined by the Bivisien—of
Professional Regulation-and Division, upon payment of the appropriate fee and submission of a renewal form provided by
the Division—of Professional Resulation, Division, and proof that the licensee has met the continuing education
requirements established by the Board.

(c) The Board, in its rules and regulations, shall determine the period of time within which a heensed-eecupational
therapistorcecupationaltherapy—assistant-licensee may stHbrenew the—eesupationatherapistsoroceupationaktherapy

L hefaet-that-sueh-a license if the licensee has failed to renew on or before the renewal
date.

(d) A licensee, upon written request, may be-placed-place the licensee’s license on inactive status. The renewalfee

of-thetieensee-shat-to renew an inactive license must be prorated in accordance with the amount of time the heensee
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license was inactive. The licensee may reenter practice upon written notification to the Board of the intent to do so and

completion of continuing education as required #-by the Board's rules and regulations.

Section 15. Amend § 2015, Title 24 of the Delaware Code by making deletions as shown by strike through and
insertions as shown by underline as follows:

§ 2015. Grounds for discipline.

(a) A practitionerlicensed-under this-chaptershall be licensee is subject to disciplinary actions set-forth-in-under §
2017 of this #etitle if, after a hearing, the Board finds that the eeecupational-therapist-or-oeetpationat-therapy—assistan

licensee has done any of the following:

{1) Has-employed-Emploved or knowingly cooperated in fraud or material deception in order to acquire a

license as an occupational therapist or occupational therapy essistent—hes—assistant, impersonated another person

holding a license or registration, erallowed another person to use the praetitioner’s-licensee’s license, or aided or

abetted a person not licensed a ant-under this chapter to
represent hamselerherseli-the person as an occupational therapist or occupational therapy essistent—assistant.

(2) Has-been-Been convicted of a crime that is substantially related to the practice of occupational therapya
therapy. A copy of the record of conviction certified by the clerk of the court entering the conviction shall-be-is

conclusive evidence therefer—of the conviction.

ocecupational-therapist-or-oceupational-therapy-assistant-Excessively used or abused drugs or alcohol in the previous 2

years.
(4) Hes-engaged-Engaged in an act of consumer fraud or deeeption—deception. engaged in the restraint of
competitien-competition. or participated in price-fixing aetivitiesractivities.
(5) Hasviolated-Violated a lawfulprovision of this ehapter—eranylawfalchapter or a regulation established

thereunder-under this chapter.

(6) Has-had-that practitioner's-Had the licensee’s license, eertification—certification, or registration as an
occupational therapist or occupational therapy assistant suspended or revoked, or other disciplinary action taken by the

appropriate licensing authority in another jasisdietionprovided-however—thetjurisdiction

a. For paragraph (a)(6) of this section to apply. the underlying grounds for sueh-the action in another

jurisdiction have-been-must be presented to the Board by certified record, and the Board has-determined-must

determine that the facts found by-the-appropriate-sutherity-in the other jurisdiction constitute 1 or more of the acts
defined in this chapter.
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be-A licensee 15 deemed to have given—consent-consented to the release of this-the information under paragraph

(a)(6)a. of this section by the Board ef Oeceupational TherapyPractice-or othercomparable ageneies-agency in

another jurisdiction and te-weive-waived all objections to the admissibility of previously adjudicated evidence of

suchthe aets-oroffenses—on the record of the other jurisdiction.

(7) Has-faled-Failed to notify the Board that the prastitioner's-licensee’s license, eertifieation-certification, or
registration as an occupational therapist or occupational therapy assistant in another stete-jurisdiction has been subject
to discipline, er-has-been-surrendered, suspended-suspended. or revoked. A certified copy of the record of disciplinary
action, surrender, suspension-suspension, or revocation shatbbe-is conclusive evidence thereofi-thereof.

(8) While acting as a supervising occupational therapist, has failed to supervise and take reasonable steps to
see that an occupational therapy assistants-assistant and-temporary Licensees-performperforms services responsibly,
competentlr—competently, and ethically, in accordance with rules and regulations established—by—that the Board

established. Superrstre-A supervising occupational therapists-shatbe-therapist 1s subject to disciplinary action for eny
acts-or-offenses—which-are-an act or offense which is grounds for sueh-disciplinary action when such-aets-oroffenses

are-the act or offense is undertaken by the occupational therapy assistant ertemperary—teensee-acting under the

supervising occupational therapist's direction or control.
(b) Where-apractitionerI{ a licensee fails to comply with the Board's request that the practitionerlicensee attend a
hearing, the Board may petition the Superior Court to order sueh-the licensee’s attendance—and-the-saidattendance. The
Court eranyfudee-assicned-therete-shat-heve-has the jurisdiction to issue sweh-an order requiring the licensee to attend the

hearing,

Section 16. Amend § 2016, Title 24 of the Delaware Code by making deletions as shown by strike through and

insertions as shown by underline as follows:

§ 2016. Complaints.

swlatieon-The Division shall

receive and investigate a complaint in accordance with § 8735 of Title 29, and the Division shall berespensible-forissuina

issue a final written report at the conclusion of its investigation.
(b) When—t-is-determined-1f the Board determines that an individual is engaging in the practice of occupational
therapy or #s-using the title occupational therapist or occupational therapy assistant and is not licensed under thelaws-ofthis
Page 15 of 20
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State-this chapter, the Board shall issue a formal warning to the individual under this chapter. If the formal warning does

not resolve the matter, the Board may apply to the Office of the Attorney General to issue a cease and desist order after

(c) Amvecomplasts—The Division shall investigate a complaint against a licensee involving allegations of

unprofessional conduct or incompetence shall

Section 17. Amend § 2017, Title 24 of the Delaware Code by making deletions as shown by strike through and
insertions as shown by underline as follows and by redesignating accordingly:

§ 2017. Disciplinary sanctions.

{(a) The Board may impose any of the following sanctions, singly or in combination, when it finds that 1 or more
of the conditions or violations setferth—m-under § 2015 of this title applies to a praetitioner—regulated—by—this-chapter
licensee:

(1) Issue a letter of reprimand.
(3) Place apractitioner-the licensee on probationary status—status and require the practitioner-licensee to do
any of the following:
a. Report regularly to the Board upon the matters which are the basis of the prebatienprobation.
b. Limitall practice and professional activities to those areas preseribed-by-that the Board prescribes.
{4) Suspend sny-practitioner's-the licensee’s license.
(5) Revoke any-prastitieness-the licensee’s license.
(6) Impose a monetary penalty not to exceed $500 for each violation.

(b) The Board may withdraw or reduce conditions of probation shen-if it finds that the deficiencies which
required sueh-action-heve-been-the probation are remedied.

(c) Inthe-eventoflfa formal or informal complaint concerning the activity of a licensee that-presents a clear and
immediate danger to the public health, safety-safety. or welfare, the Board may temporarily suspend the persen's-licensee’s
license, pending a hearing, upon the written order of the Secretary of State or the Secretary's designee, with the concurrence
of the Board chair or the Board chair's designee.

(1) An order temporarily suspending a license smay-must not be issued unless the persen-licensee or the
persenis-licensee’s attorney reeeived-receives at least 24 hours' written or oral notice before the temporary suspensten
suspension. so that the persen-licensee or the persen's-licensee’s attorey may file a written response to the proposed

suspension.

(2) The decision as to whether to issue the temporary order of suspension w#must be decided on the written
submissions.
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(3) An order of temporary suspension pending a hearing may remain in effect for no longer than 60 days from
the date of the issuance of the erderorder, unless the temporarily-suspended-persen-licensee requests a continuance of

the hears

e—hearing, in which case the order of
temporary suspension remains in effect until the hearing is convened and the Board renders a decision #s—+endered-by
theBeard.

(4) A persen-licensee whose license has been temporarily suspended purswant-te-under this section may

request an expedited hearing. Fhe-Upon the licensee’s timely request. the Board shall schedule the hearing on an

expedited basis, p

provides it to the Board within 5 calendar days from the date that the licensee received notice of the temporary

suspension..

(d) Asa condition to reinstatement of a suspended heense-license or removal from probationary status, the Board

may impose seek-disciplinary or corrective measures es-ere-authorized under this chapter.

(e) The Board shall permanently revoke the license to-prastice-occupational-therapy-of a person-licensee who is
convicted of a felony sexual offense.

Section 18. Amend § 2018, Title 24 of the Delaware Code by making deletions as shown by strike through and
insertions as shown by underline as follows:

§ 2018. Hearing procedures.

(a) If a complaint alleging violation of § 2015 of this title is filed with the Board pussuentte-under § 8735 of Title
29, aHegingviolation-of § 201 5-of this-title—the Board shall set a time and place to conduct a hearing on the complaint.

Notice of the hearing shel-must be given and the hearing must be conducted in accordance with the Administrative
Procedures Act, Chapter 101 of Title 29.

(b) All hearings shallbeare informal without use of rules of evidence. If the Board finds, by a majority vote of all
members, that the complaint has merit, the Board shall take such action permitted under this chapter as it deems necessary.

The Board's decision shel-must be in writing and shel-include #s-the Board’s reasons for sweh-the decision. The Board's

decision shatbmust be mailed immediately to the practitionerlicensee.
(c) Where-thepractitionerf the licensee is in disagreement with the Board’s action of-the Beard, the practitioner
licensee may appeal the Board's decision to the Superior Court within 30 days of servee—erefservice of the Board’s

decision or the postmarked date of the copy of the decision mailed to the practitienerlicensee. Upon such-appeal-an appeal

the Court shall hear the evidence on the record. Stays-shall be-goranted-The Court may grant a stay in accordance with §

10144 of Title 29.
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Section 19. Amend § 2019, Title 24 of the Delaware Code by making deletions as shown by strike through and
insertions as shown by underline as follows:

§ 2019. Reinstatement of a suspended license; removal from probationary status; replacement of license.

{a) As a condition to reinstatement of a suspended keenserlicense or removal from probationary status, the Board
may reinstate sueh-a license if, after a hearing, the Board is satisfied that the licensee has taken the prescribed corrective
actions and otherwise satisfied all of the conditions of the suspension aneerthe-or probation.

(b) Appheants-An applicant for reinstatement shall pay the appropriate fees and submit documentation required
by the Board as evidence that all the conditions of a suspension anefer-or probation have been met. Proef-The Board may
also require that the applicant has-met-meet the continuing education requirements of this chapter may-also-berequired-as
HOPEOpEHe.

{c) A new license to replace any-a license lost, destreyed-destroyed. or mutilated may be issued subject to the

rules of the ance—Board. and upon payment of a fee to issue a replacement

license.

Section 20. Amend § 2020, Title 24 of the Delaware Code by making deletions as shown by strike through and

insertions as shown by underline as follows:

§ 2020. Renslty-Penalties.

not licensed under this chapter to to any of the following:

(1) Engage in the practice of occupational therapy.

(2) Use in connection with that person’s name or otherwise assume or use any title or description that conveys

or tends to convey the impression that the person is qualified to practice occupational therapy.

who violates subsection () of this section is guilty of a misdemeanor and subject to the following penalties:

{1) For the first offense. a fine of not less than $500 nor more than $1.000 for each offense.

(2) For each subsequent offense. a fine of not less than $1.000 nor more than $2.000 for each offense.

{c) Superior Court shallhave-has jurisdiction over all violations of this chapter.
Section 21. Amend § 2021, Title 24 of the Delaware Code by making deletions as shown by strike through and
insertions as shown by underline as follows:
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555 § 2021. Treatment or examination of minors.

556 (a) As used in this section:

557 (1) "Adult staff member" means an individual who is 18 vears or older and is acting under the direction of the
558 licensee, the licensee’s employer. or is otherwise licensed under this chapter.

559 (2) “Evaluation or treatment” includes dressing, bathing, or toileting that exposes a minor patient’s breast,
560 genitalia. or rectum.

561 (3) "Minor" means an individual who is 15 years or younger.

562 (4) “Services” includes inpatient, outpatient, home, or school treatment.

563 (b) A minor patient’s parent, guardian-guardian, or other caretaker, or an adult staff member; shall-must be present

564  when a pessenth - lopract: upational-therapy—underthis-chepterlicensee provides serHees—neludineinpatient
565  eulpstient-homeorscheeltreatmentservices to a minor patient who is disrobed or partially disrobed during evaluation or

566 treatment 4

567 () PWhenusine-If an adult staff member to-observre-observes the evaluation or treatment, the adult staff member
568  shal-must be of the same gender as the patient when practicable.
569 (d) The minor patient may decline the presence of a third person only with consent of a-parent—guardian-orother

370 eareledor—ThetorpoatieRt- oot prpti—ecfbatonarih-the—persond e e
571 watheutthe presence-ofathird persen-individual providing consent to the minor patient’s treatment and only after the initial

572 evaluation.

573 (b) When a minor patient's evaluation or treatment involves the female breasts, or female or male genitalia or

er-licensee shall provide netice-to-the-persen-the
575  individual providing consent to the minor patient’s treatment with notice of the rights under this section. The notice shatt

574 rectum, a pers

576  must be provided in written form or be-conspicuously posted in a manner in which a minor petients-and-theipatient and the
577  perent—guardien-or-othercaretaker—individual providing consent to the minor patient’s treatment are made aware of the

578  notice. In circumstances in which the posting or the provision of the written notice weuld-may not convey the right to have

579  a cheperene-third person present, the L Hto-practice-oeeupational-therapy-licensee shall use another means to
580  ensure that the person—understands—the—right-minor patient and the individual providing consent to the minor patient’s

581 treatment understand the rights under this section.

582 L
583 wed-personorthe
584
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(d) The-personticensed-underthis-chapterA licensee that provides treatment to a minor patient pursuant-te-under
this section shall, contemporaneously with sueh-the treatment, note in the ehildls-minor patient’s record the name of each

person present when sueh-the treatment is being-provided.
SYNOPSIS

This Act fulfills recommendations made by the Joint Legislative Overview and Sunset Committee by making
amendments to the statute governing the Board of Occupational Therapy Practice to make Chapter 20 of Title 24 consistent
with other Title 24 boards and delete antiquated sections that are no longer applicable, including:

- Adding the duty to report conduct that constitutes grounds for discipline or mability to practice.

- Removing "censure a practitioner” as an available sanction.

- Removing references to temporary licenses, because the temporary license section of the statute was repealed
in 2005.

- Removing § 2015(c) and § 2017(c) because they are covered under the Administrative Procedures Act.

- Revising the reciprocity language to address situations where a licensee holds a current license in a state that is
no substantially similar to Delaware.

In addition, this Act includes several amendments to conform existing law to the standards of the Delaware
Legislative Drafting Manual, including deleting unnecessary words, correcting grammatical errors, and improving
consistency and clarity.
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The Sunset Law in Delaware, Chapter 102 of
Title 29, enacted in 1979, provides for the
periodic legislative review of state agencies,
boards, and commissions. The purpose of sunset
review is to determine whether there is a public
need for an agency, board, or commission and,
if so, to determine whether it is effectively
performing to meet that need. Agencies may be
reviewed once every six years.

The Joint Legislative Oversight and Sunset
Committee (“JLOSC”) is responsible for
guiding the sunset review process. JLOSC is a
bipartisan committee comprised of ten
legislators. The Senate President Pro Tempore
and the Speaker of the House of Representatives
each appoint five members to serve on JLOSC.

Sunset reviews are generally conducted over a
ten month period commencing in July. A
comprehensive review of each agency, based on
statutory criteria, is performed by the JLOSC
Analyst, who subsequently prepares a
preliminary report for use by JLOSC during the
public hearings, which take place in February
each year. Public hearings serve as a critical
component of this process, as they provide an
opportunity for JLOSC to best determine
whether the agency is protecting the public’s
health, safety, and welfare.

At the conclusion of a sunset review, JLOSC
may recommend the continuance, consolidation,
reorganization, transfer, or termination (sunset)
of an agency, board, or commission. Although
JLOSC has sunset several agencies since its first
set of reviews in 1980, the more common
approach has been for JLOSC to work with the
entity under review to formalize specific
statutory and non-statutory recommendations,
with the goal of improving the entity’s overall
performance and government accountability.
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2018 Final Recommendations
Council on Correction

The Joint Legislative Oversight and Sunset Committee (“Committee”) recommends that the Council on
Correction (“Council”) be held over, and report before the Committee in January 2019.

RECOMMENDATION 1: The Council shall be terminated and applicable sections of the
Code shall be amended to remove the Council.

Status: Tabled.

RECOMMENDATION 2: The Council will clarify its duties under Title 29, § 8905. Consider
adding specifics about how the Council will advise the Department.

RECOMMENDATION 3: The Council will provide an annual report to the Commissioner and
Deputy Commissioners of the Department of Correction, as well as the Governor, and General
Assembly.

Status of Recommendations 2 and 3: Combined and modified to read that the Council will
clarify its duties, under Title 29, §8905 and provide a semi-annual report to the Commissioner
and Deputy Commissioners of the Department of Correction, Governor, and General Assembly.

RECOMMENDATION 4: The Council shall draft and submit to the Committee amendments
to Title 29, §8905 - to remove a Council member for gross inefficiency, neglect of duty,
malfeasance, misfeasance, or nonfeasance in office.

Status: Passed

RECOMMENDATION S: To avoid lack of clarity, and mission vagueness, the Department of
Correction should provide guidance to the Council to craft a clearly defined mission and goals.
The mission and goals may include how the Council, as a citizen advisory council can contribute
to the achievement of common goals.

Status: Tabled at the 3/20 meeting. The Council did, however, create a mission as part of their
work on their by-laws.

RECOMMENDATION 6: To allow members of the public opportunities to attend Council
meetings, the Council shall rotate meeting locations in all three counties.

Status: Passed
RECOMMENDATION 7: Finalize Council by-laws.

Status: Passed. The Council has since created and adopted by-laws.
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RECOMMENDATION 8: The Council shall undergo training to support development and
leadership as a unit.

Status: Passed. The Committee also requested that the Committee Analyst communicate with
the Governor’s office to fill expired Council member terms.

Committee staff contacted the Director of Boards and Commissions to request that the Governor
fill expired terms so that the Council can continue work as prescribed by the Committee. The
Director noted that, under Art. XV, § 5 of the Delaware Constitution, members shall hold office
until successors qualify. The Director indicated that the Governor wishes to hold the members
who have served since before the Sunset Review until the review is complete because, in the
view of the Governor’s office, appointing an entirely new Council would not be beneficial
during the review process.

RECOMMENDATION 9: The Council on Correction is held over and shall report to the
Committee in January 2019.

Status: No further Committee action is required until January 2019.

RECOMMENDATION 10 (new as of May 10): Remove the Council on Correction from Title
29, Chapter 89. Duties of the Council will be assumed by the Criminal Justice Council, who will
add a sub-committee to advise the Department of Correction. Legislation will be drafted by the
Criminal Justice Council to include these duties under Title 11, Chapter 87.

Status: Tabled.
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A NOTE ABOUT THIS FINAL REPORT

The information provided in this report is taken from the Joint Legislative Oversight and Sunset
Committee (“Committee”) Performance Review Questionnaire, as it was completed by the agency under
review. When appropriate, the Analyst who prepared this report made minor changes to grammar and
the organization of information provided in the questionnaire, but no changes were made to the
substance of what the agency reported. Any points of consideration which arose in analyzing the
questionnaire and compiling this report are addressed in the section titled Additional Research from the
Analyst. It is the intent of the Analyst to make any substantive changes which may be required, as the
result of findings made through the review processes, in the final version of this report.
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AGENCY HISTORY

In 1975, through Senate Bill 487, the legislature removed the Division of Corrections from the
Department of Health and Social Services and established it as an independent agency named the
Department of Correction (“Department”). At that time, an 11 member advisory Council on Corrections
(“Council”) was created. The Council was charged with serving in an advisory capacity to the
Commissioner of the Department of Correction and to consider matters relating to the development and
progress of the correctional system of Delaware.

In 2014, the Council was re-established with Senate Bill 256." Modifications were made including a
reduction in members from 11 to 7, and a requirement to meet no less than 6 times per year.2

JOINT LEGISLATIVE OVERSIGHT AND SUNSET COMMITTEE REVIEW HISTORY
The Joint Legislative Oversight and Sunset Committee (“JLOSC”) has never reviewed the Council.

COMPOSITION & STAFFING OF THE COUNCIL

Composition:

The Council is composed of 7 members appointed by the Governor for terms up to 3 years to allow that
no more than 3 members’ terms expire in any year. The Council members elect a Chair and Vice Chair
of the Council on an annual basis. Three new members were appointed in October 2017, and 4 members
are serving on expired terms.’

Compensation:
The members are not compensated for the services they provide to the Council, but they may be
reimbursed for reasonable and necessary expenses incident to their duties as members of the Council.

Member Training:
Council members do not receive training.

THIS SPACE INTENTIONALLY LEFT BLANK

! The record does not indicate any of the circumstances that led to re-establishing the Council.

% There has been acknowledgement that the Council has not been acting in the advisory role that was intended. The
Governor’s office made new appointments to the Council, which has resulted in a renewed commitment to the Council.
3 See Appendix B for the Council’s member roster.
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Staffing:
Delaware Code does not require the Department to provide staff. In practice, the Department provides

the Council with 1 merit employee. The Deputy Commissioner of Corrections also works with the
Council.

Name & Title Responsibilities Percentage of Time
Devoted to Responsibility
To serve as the primary liaison, assist in
Jayme Gravell, Chief of scheduling meetings and taking minutes,
Media Relations contact Council members when needed, post 5%
agenda and minutes to the State’s Public
website.
Alan Grinstead, Deputy Represents the Department at Council
Commissioner meetings, and responds on the Department’s 5%
behalf.

MISSION & RESPONSIBILITIES
Under Title 29, the statutory mission of the Council is to serve in an advisory capacity to the
Commissioner of Correction. Section 8905(b) of 29 Del. C. states:

The Council on Correction shall serve in an advisory capacity to the Commissioner of
Correction and shall consider matters relating to the development and progress of the
correctional system of this State. The Council shall consider such other matters as may
be referred to it by the Governor, the Commissioner, and the Chief of the Bureau of Adult
Correction. The Council may study, research, plan, and advise the several chiefs, the
Commissioner, and the Governor on matters it deems appropriate to enable the
Department to function in the best manner. The Council shall consider matters relating to
the development and progress of the adult correctional system of this State, including
correctional facilities and services provided to adult offenders.*

Complaints

The Council receives complaints from members of the public regarding inmate medical issues, inmate
treatment, delay of inmate release, and inmate grievance process. No specific data, such as a number of
complaints reviewed, investigated, or forwarded to the Department’s Deputy Attorney General are
available. No formal process exists for determining disciplinary actions.

National Organizations or other Government Entities
(that serve as an information clearinghouse or regularly interact with the Board)
Group or Association Address Phone Number
Name/Contact Person Fax Number
Internet Address
Department of Correction 245 McKee Road Phone: 302.739.5601
Dover, DE 19904 http://www.doc.delaware.gov

* See Appendix A for governing statute 29 Del. C. §8901-§8914
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ENACTED LEGISLATION IMPACTING THE COUNCIL
On July 31, 2014, Senate Bill 256 re-established the Council on Correction. This Bill modified the size
of the council in an attempt to ensure a quorum and allowed the Council to elect a Chair.

PENDING LEGISLATION
There is no pending legislation that would impact the Council at this time.

ADMINISTRATIVE PROCEDURES ACT COMPLIANCE

The Council does not promulgate rules or regulations and there are no plans to develop any rules or
regulations specific to Corrections.

FREEDOM OF INFORMATION ACT (“FOIA”) COMPLIANCE
The Council has not had any complaints alleging that they have violated FOIA.

The Department, in coordination with the Department’s Deputy Attorney General, and FOIA
Coordinator, handle all FOIA requests made of the Council.

Meeting agendas are posted on the Delaware Public Meeting Calendar. Minutes are prepared for the
Council’s approval at their next regularly scheduled meeting. The Council conducted one executive
session, in January 2015.

FISCAL INFORMATION
The Council does not collect fees or fines. No fiscal information is provided, due to no revenue or

expenditures. Council members are reimbursed through the Department’s budget.

ACCOMPLISHMENTS
The Council encouraged the Department to expand the culinary arts program and supported the I-

ADAPT Re-entry Initiative. The Council researched a dog training program and made a
recommendation to the Department to institute a dog training program.” The Department continued with
its own research, and for a brief time instituted a dog training program at two of its institutions. For
various reasons, neither of those dog training programs have continued, but, the Department has
developed a relationship with the SPCA and provides a work crew from Hazel Plant Women’s treatment
center. Hazel Plant Women’s treatment facility, and Plummer Community Correctional Center both
have foster dogs.

CHALLENGES

The Council has had problems achieving quorum. Recent changes to membership have addressed this
issue, and the Council has made quorum at their most recent meetings. The Council is not assigned a
Deputy Attorney General. Until recently, no administrative support was assigned to the Council. The
Council does not receive any training.

> According to minutes from early 2014, the Council discussed the topic of service dogs. No details were provided in
minutes regarding the amount of research, or how the Council advised the Department on this topic.
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OPPORTUNITIES FOR IMPROVEMENT
e Development and online posting of Council by-laws.

e Establish clear mission, objectives, and goals of the Council.

ADDITIONAL COMMENT FROM THE JOINT SUNSET ANALYST

Although there are a number of matters addressed in this section, it should be noted that recent
appointments to the Council have reinvigorated the Council, which intends to correct many of the
matters addressed here.

1. Clarification of the Department’s role with the Council. The Council did not provide evidence of
studies, research, plans, or advice to chiefs, the Commissioner, or the Governor on matters related to
Delaware’s correctional system, despite their statutory requirement to perform these. If the
Commissioner is to have an active role in the Council, consider amending the statute to include the
Commissioner as a Secretary of the Council.®

2. Documentation of Council activity through minutes. It is unclear if inactivity prompted re-
establishment of the Council through SB 256 in 2014, which also reduced the size of the Council from
11 to 7. In fact, there is very little information available regarding the Council from 1975 to 2014.
Compiling information for the Committee to review the Council proved to be a challenge.

Minutes were provided as follows:

2013 2014 2015 2016 2017
November March January April May
May May Informal June | June
mtg.
July July Informal July July (JLOSC staff
mtg. handwritten notes were used
as minutes)
November December August August
October

Of the minutes that were provided, meetings were often without a quorum. The Council has not
maintained minutes in a manner consistent with FOIA.

There was a discussion as early as 2013 regarding the need for by-laws. According to November 2014
minutes, the Council developed and approved by-laws as evidenced in the November 2014 meeting
minutes. At the October and November 2017 meetings, there was no consensus whether previous draft
by-laws were ever adopted. The Council developed and adopted new by-laws in February 2018.”

The Council has faced challenges, many of which are noted in several recent news articles. The articles
note the Department’s lack of participation in Council meetings, as well as lack of overall guidance.
There appears to be no documented recommendations from the Council to the Department. Minutes

® In Tlinois, statute names the Director of Corrections as Secretary of the Advisory Board. See 730 ILCS 5/3-2-6.
7 See Appendix A for current by-laws
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from the January 2015 meeting recommend the Council’s “annual report” be sent to the Correctional
Committees; however, there is no evidence of annual reports.8

3. The Committee may wish to address the Council’s role with the public. Members of the public view
the Council as a connection to the Department and take the Council meetings as an opportunity to air
concerns that they believe will be communicated to the Department in order to improve issues within the
correctional system in Delaware. The Council may wish to make it clear to the public, through stated
objectives, how it will treat public input. Members of the public are often told to “send a letter to the
Council, and we will forward it to the Department.” It is not clear how this is beneficial versus sending
a letter to the Department themselves.

4. Council training: The Council would benefit from administrative support, an assigned Deputy
Attorney General, and focused training opportunities. Recommended training topics are:

Council Organization.

Council Responsibilities.

Council Engagement with the Department and Public.

FOIA.

Goal Development.

By-laws Development.

Please note that, as of the writing of this draft report, three new council members have been appointed,
however, there are four serving on expired terms.’ By-laws were finalized by the Council in February
2018.

THIS SPACE INTENTIONALLY LEFT BLANK

¥ The Council’s governing statute does not require the Council to create an annual report. It is unclear why Council minutes
reference an annual report or what it should address.
? See Appendix B for Council’s member roster.
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APPENDIX A

Operating By-laws
Delaware Council on Corrections

ARTICLE I MISSION
Section 1.1 Mission:

The Delaware Council on Corrections (hereinafter “Council”) is dedicated to furthering the goal of the
Delaware Department of Correction: to protect the public in its supervision of adult offenders through
the provision of safe, humane services, programs, and facilities.

More specifically and in furtherance of that mission, the Council shall collect and evaluate the best
available data and rely upon that when making its recommendations to the Department of Correction.
At the forefront of the Council’s goals are: (1) enhancing the safe and orderly operation of the
Department of Correction’s facilities to include both offender and employee alike, (2) enhancing the
effectiveness of corrections policies, (3) ensuring system and offender accountability and (4) fostering a
constructive and respectful relationship between the Department of Correction and the public it serves.

ARTICLE II DUTIES

Section 2.1 Duties of the Council: The Duties of the Council are prescribed in Title 29, DE Code,
§8905:
A. The Council shall serve in an advisory capacity to the Commissioner of Correction and shall
consider matters relating to the development and progress of the correctional system of this
State.

B. The Council shall consider such other matters as may be referred to it by the Governor, the
Commissioner and the Chief of the Bureau of Adult Correction.

C. The Council may study, research, plan and advise the several chiefs, the Commissioner and
the Governor on matters it deems appropriate to enable the Department to function in the best
manner.

D. The Council shall consider matters relating to the development and progress of the adult
correctional system of this State, including correctional facilities and services provided to adult
offenders.

ARTICLE III MEMBERSHIP
Section 3.1 Council Voting Members:

A. The Council shall be composed of 7 members.
B. There shall be a Chair and a Vice Chair.

C. Members of the Council shall serve without compensation, except that they may be
reimbursed for reasonable and necessary expenses incident to their duties as members of the
Council.
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Section 3.2 Appointments, Term, Vacancy, Removal:
A. Appointments and Term:

a. Members shall be appointed by the Governor for terms up to three years to allow that
no more than three members' terms expire in any year.

b. The Council members shall elect a Chair and Vice Chair of the Council annually.
B. Vacancies:
a. Vacancies shall be filled by appointment and at the pleasure of the Governor

b. As vacancies occur for any reason, the Council Chair shall inform the Office of the
Governor

c¢. As vacancies occur:

1. the Council may recruit qualified candidates for the Governor’s consideration
and;

ii. the Council may vote to recommend qualified applicants to the Governor for
his/her consideration of appointment, and;

iii. the Council Chair shall submit the recommendation, application, and
explanation as to why this applicant is a qualified candidate for the vacancy and;

iv. the Governor will review the recommendation along with all other applicants

C. All applicants must submit a State of Delaware Governor’s application form to the Office of
the Governor prior to any Governor appointment

D. Removal:

a. The failure by a member to attend 2 consecutive or 3 regular meetings of the Council
per year without cause shall be construed as a request by that member to resign from the
Council. In order to have just cause considered, the member:

i. must contact the Chair or Vice-Chair prior to the day of the second scheduled
meeting to be missed and;

ii. must inform the Chair or Vice-Chair that they are unable to attend the second
scheduled meeting and;

iii. ask for consideration to be excused

b. The Chair or Vice-Chair shall inform the Governor when a member has resigned for
lack of attendance. They may also request that the Governor accept the resignation, and
appoint a new member.

c. Active participation in Council meetings, sub-committees and Commission activities is
a requirement for continued membership and, in implementation of this standard, each
member must serve on at least one sub-committee with full participation
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d. All Governor appointments are at the pleasure of the Governor and at any time can be
removed or replaced.

ARTICLE 1V OFFICERS

Section 4.1 Council Officers, Powers and Duties:
A. Council officers shall consist of the following:
a. Council Chair
b. Council Vice-Chair
c. Secretary
B. The Council Chair:
a. shall have general charge of the business of the Council;

b. may delegate any of his/ her powers to the Vice-Chair or, in their absence, a Council
member;

c. shall designate the Vice-Chair to preside over a meeting in the event of his/ her
absence;

d. shall be an ex-officio member of all other assigned sub-committees
e. shall designate a Council member to Chair each active sub-committee

C. In the event of a vacancy in the Chair position, the Governor shall designate the Vice-Chair to
become Acting Chair. The Acting Chair shall have all of the powers of and be subject to all of
the restrictions upon the Chairperson until the Council elects a replacement Chair.

D. The Council Vice-Chair:
a. shall be a member of the Executive Committee

b. shall, upon designation by the Chair, perform the duties of the Chair and when so
acting, he/ she shall have all of the powers of and be subject to all the restrictions of the
Chairperson;

c. shall upon designation by the Governor, become the Acting Chair and when so acting,
shall have all of the powers of and be subject to all the restrictions upon the chairperson;

d. when a Vice-Chair vacancy occurs, the Council shall elect a replacement;
E. The Secretary:

a. shall ensure that all scheduled Council or sub-committee meetings are posted in
advance and approved minutes are recorded and posted in accordance with legal
requirements as described in 20 Del. C. §10001-10006;

b. shall ensure that all Council meetings have documentation for minutes;
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c. shall perform such other duties as the Council may from time to time prescribe
Section 4.2 Officer Terms:

A. The Chair and Vice-Chair shall be elected annually by the Council members and shall serve at
the pleasure of the Governor

B. The Secretary shall be elected annually by the Council. If a vacancy occurs in the position of
Secretary prior to the election, the Council shall elect a new Secretary at the next scheduled full
Council meeting

ARTICLE V COUNCIL BUSINESS

Section 5.1 Meetings:

A. The business of the Council shall be conducted by Council members at regularly scheduled
meetings.

B. The Council shall meet a minimum of six times per year.

C. Sub-Committee meetings shall be scheduled by the designated Chair of each sub-committee,
as often as needed in order to accomplish deadlines for completion of assigned projects or to
continue all work in progress.

Section 5.2 Quorum:
A. A quorum shall consist of a majority of current members.

B. A video conference appearance is acceptable for a quorum, when there is a meeting place
posted and available for the public.

C. A member may participate in a meeting by phone, but may not vote via phone nor be counted
as a quorum member.

D. For quorum purposes all public meeting will be noticed and conducted in accordance with 29
Del. C. §10001-10006, except that the subcommittees may conduct interim telephonic meetings
to determine agendas, strategies, or conduct other business in preparation for a public meeting.

ARTICLE VI COMMITTEES

Section 5.1 Executive Committee:
A. The Executive Committee shall be a continuing Committee and:
a. shall consist of all Council officers;
b. shall have general supervision of the affairs of the Council between meetings;

c. may as emergencies arise and immediate action is required, act on behalf of the
Council, and shall report any such interim actions at the next scheduled Council meeting,
such action may be ratified by the full Council;



JLOSC Final Report — Council on Correction 19

d. shall be subject to the orders of the Council and none of its acts shall conflict with
action taken by the Council;

e. may recommend to the Council additions and deletions to the Council roster, and
monitor Council members’ performance and attendance at meetings;

f. may recommend to the Council changes for policies and procedures;
B. The Council Chair shall preside over the Executive Committee
Section 5.2 Sub-Committees:

A. The Council &/or the Executive Committee may establish sub-committees as necessary to
carry out business, responsibilities or assigned projects.

B. The Council &/or Executive Committee shall review and decide when a s<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>