State Public Integrity Commission
2024 Full Review Cycle

152" General Assembly

ETHICS
TRANSPARENCY IN GOVERNMENT

Respectfully submitted to the
Joint Legislative Oversight and Sunset Committee
May 12, 2023



Table of Contents

ABOUT JLOSC AND THE REVIEW PROCESS...................... 4
ABOUT THIS SELF-REPORT ..., 4
JLOSC PERFORMANCE REVIEW QUESTIONNAIRE........... 5
SECTION 1: ENTITY HISTORY, PURPOSE, AND FUNCTIONS ... .utuiuitataeeienaneneneenenenanenanes e 5
SECTION 2: MISSION, GOALS, OBJECTIVES, & AUTHORITY ....etiiiiiiiiaeaaiiieaeeaiiieaeeaeeeeaeeanees 10
SECTION 3: ACCOMPLISHMENTS ..ttt et aeteettttiaa s e e e e e eeettttaa s e e e e aeeeeetba s s e eeaaeeeastbnnaaaeeaaaeennes 13
SECTION 42 CHALLENGES ... .ciiittitttia e e e e et eeettiaa e e e e e et ettt e e e e e ettt ettaa e e e e eaaeeeeebba e s eeeaaeeennes 13
SECTION 5: OPPORTUNITIES FOR IMPROVEMENT .....cciiiiiiiiiieeeeeeeeeiiieaeeeeeeeessssnnnnnnneaeeeaaannns 14
SECTION 6: COMPOSITION AND STAFFING ..ceettutttteeeauttttaeaatteeasaasnseeasaasssseeesanssseesaanssseesssanees 15
SECTION 7: FREEDOM OF INFORMATION ACT COMPLIANCE .....cceeeiiivtiiieeeeeeesassnnrnnennaaaeaaannns 22
SECTION 8: ADMINISTRATIVE PROCEDURES ACT COMPLIANCE.......ccciiiiiiiaeaaiiieaeaaiineeeaanens 24
SECTION 9: COMPLAINT AND DISCIPLINARY PROCESS ....cccutviiieiiiiiiaeeaiiiee e eiiiee et 25
SECTION 10: PRIOR JLOSC REVIEW .....cciiiuitiiiiiieeeeeesasiiitteeeaeeeeasssnsssaeeeeasesssssssssneneaaeessanns 28
SECTION 11: PUBLIC INFORMATION ...itiittiiiiiittieeeeeeessassstssseeeaaeesasssssssssesaesesssssssssnnnnseesesanns 29
SECTION 12: ENACTED LEGISLATION IMPACTING THE ENTITY ..oooiiiiiiiiiiiieee e 31
SECTION 13: PENDING & PROPOSED LEGISLATION .....uuttiiiiireeeeeessssnteneneeseessssssnsnneneseesasnnnns 32
SECTION 14: FISCAL INFORMATION . ....eeettiiutitttteeeeesssasssnssseneaesesassssssssseseeeessssssssssneneseseeannnns 32
SECTION 15: LICENSING PROCESS ...cceiiuttiiieaiiiieaeaatteeaeaasiteeasaasnteeaesanssseasaasssseasaannsneassansens 33
SECTION 16: RECONSIDERATION, APPEAL, SANCTIONS, REVOCATION .....cciieiiiiieeeaiiieaeeanne .37
SECTION 17: SELF-REPORT AUTHOR(S) ...ietttttuiiiieeeeieeitiiie e s e e e e e eeettiiaasaeeeeeeeasstanaaaeeasasssnnes 38
APPENDICES ........cooteietiticeeeeeet et n e 39
APPENDIX A
Chart—Advisory Opinions Issued 1992 t0 2022............cooviiiiiiiiieieieieeaeeaa 41
APPENDIX B
The News Journal articles circa 1988 & 1989..........coovvviiiiiiiiiiiiiiiiiiiiiieeeeeeeeee 42
APPENDIX C
Delaware Bar Association—Special Committee Report ..........oooviiiiiiiiiiiiiiiiieee e 55
APPENDIX D
The News Journal—FBI Investigation & Campaign & Bill ..............ccooooiiiii . 234
APPENDIX E
Cape Gazette Article, May 10, 2023.......cco o e e e 262



APPENDIX F

B = 111 o T4 1 =V PSP 265
APPENDIX G

Office of Civil Rights & PUbIiC Trust LEtter...........uceiiiieiiiiicee e 267
APPENDIX H

Global Ethics Day ProcClamation ..o 273
APPENDIX |

Letter to the Senate, Jan. 25,2023 ... ... ieiiiiie ettt e e et et s et s e s erareaee 275
APPENDIX J

Proposed updates to €thiCS COUE .......coiiiiiiiiiiii e 278
APPENDIX K

Letter to the General Assembly, SB 130, May 21, 2021 ............uuuummmmmmmmmmmmnnnnnnnnnnnnnnnnns 282
APPENDIX L

Proposed legislation, lobbyist ID badges.......cccooeeviiiiiiiiiiiii e 285
APPENDIX M

Proposed moratorium on filing COMPIAINTS............uuuiiiiiiiiiiiiiiiiieees 287
APPENDIX N

Letter to the House Administration Committee, March 28, 2018.........cccccovveeveinivenneennnnn, 289
APPENDIX O

Letter to the General Assembly, HB 92, January 16, 2018..........ccccceeeveieriiiiiiiiieeeeeeennn, 291
APPENDIX P

L O (1= X SR 293
APPENDIX Q

List of agencies participating in online training in CY 2022..........ccoceeeeieieiiiiiiiiieeee e, 298
APPENDIX R

FOIA Complaint, AG Letter, September 15, 2022...........cooiiiiiiiiiiiiiiiie e 305
APPENDIX S

Abbott v. PIC, Delaware Supreme Court, February 25, 2019 ........ccccoeiieiiiiiiiiiiiienneeenen, 310
APPENDIX T
SUIVEY OF LODDYISTS ... 331


Deborah.Moreau
Cross-Out


ABOUT JLOSC AND THE REVIEW PROCESS

The Joint Legislative Oversight and Sunset Committee (“JLOSC” or “Joint Committee”) is
a bipartisan body comprised of 5 members of the Senate appointed by the President Pro
Tempore and 5 members of the House of Representatives appointed by the Speaker of
the House.

JLOSC completes periodic reviews of state supported entities such as agencies,
commissions, and boards following statutory criteria under 29 Del. Code, Chapter 102.
The review’s purpose is to determine the public need for the entity and whether the entity
is effectively performing to meet the need. The goal of the review is to provide strength
and support to entities that are providing a state recognized need.

JLOSC performs its duties with support provided by the Division of Research’s dedicated
and nonpartisan staff. JLOSC staff completes a performance evaluation of the entity
under review and submits a Staff Report to JLOSC which includes analysis, key findings,
and recommendations. Recommendations are not finalized until reviewed, discussed,
and adopted by JLOSC with an affirmative vote of 7 members. Beginning in
February 2024, JLOSC staff will schedule a presentation meeting for each entity under
review to present to JLOSC. For additional review information, please visit the
Committee’s website at https://legis.delaware.gov/Committee/Sunset.

ABOUT THIS SELF-REPORT

The JLOSC statute requires the entity under review to supply information and materials
to facilitate a legislative oversight and sunset review. Additionally, the entity under review
has the burden of showing, through the statutory review criteria, that there is a genuine
public need and that the entity is meeting that need.

JLOSC staff supplies each entity under review with a Self-Report template and
instructions. All questions appearing in this Self-Report are from the JLOSC staff created
JLOSC Performance Review Questionnaire (“questionnaire”) and are the similar for each
entity under review. All questions appearing in the questionnaire use statutory review
criteria. Throughout the questionnaire, the use of the broad term “entity” refers to the
entity under review, which may be a board, committee, commission, or council. The entity
under review supplies review information by submitting all requested review documents
and completing this Self-Report. The entity under review is responsible for the contents
of the Self-Report and for forwarding all updates, corrections, and requested documents
to JLOSC staff in a timely manner during the entire review period.

JLOSC staff will not edit or modify the information received in this Self-Report and only
checks for completeness and adherence to instructions. JLOSC members will receive
completed Self-Reports and updates directly from their staff. The Committee’s website
will include electronic copies of all Self-Reports and any updates received from entities
under review. JLOSC analysts are the point of contact throughout all reviews. All
questions and comments regarding JLOSC, and reviews should be submitted to
Sunset@Delaware.gov.


http://delcode.delaware.gov/title29/c102/index.html
https://legis.delaware.gov/Committee/Sunset

JLOSC PERFORMANCE

REVIEW QUESTIONNAIRE

SECTION 1: ENTITY HISTORY, PURPOSE, AND FUNCTIONS
Section 1-A. Please provide a summary of the entity’s history. Highlight any key
events.

History

1990—State Ethics Commission created by statute.

1991--State Ethics Commission jurisdiction--Executive Branch officers and
employees, including casual/seasonal; (over 30,000); non-legislative elected
officials; State board and commission appointees (in 2022, over 300 Boards and
Commissions with approximately 2200 appointees).

1993—State Public Integrity Commission created by statute. Added jurisdiction
over 57 local governments’ employees, officers, elected officials, and board and
commission appointees, unless the local government submits a Code for the
Commission’s approval. (As of 2022, only 9 had an approved Code, leaving PIC
with 48 local jurisdictions).

1994--Dual Compensation—added jurisdiction over State and local employees
and officials with a second elected or paid appointed job in government.
1995—added administration and implementation of the financial disclosure
provisions of the Delaware Code.

1996—added administration and implementation of the lobbyist registration
provisions of the Delaware Code.

2000--Ethics--added oversight of School Districts and Boards of Education.
2001--Ethics--added oversight of Charter School Boards of Education.
2010--Organizational Disclosures--State elected officials & candidates must
disclose private organizations if they are Board or Council members.
2012—Lobbyists must report within 5 business days the legislative bill number or
administrative action number or title on which they are lobbying. Report sent
weekly on lobbyists’ legislative/administrative actions to members of the General
Assembly.

2013—Veasey Report issued.

2015-- In 2014, the PIC successfully introduced legislation to impose a financial
penalty on lobbyists for failure to file expense reports in a timely manner.
Beginning in 2015, delinquent lobbyists were required to pay a $25 fine for the first
day of their delinquency. Thereafter, an additional $10 per day accumulated to a
maximum fee of $100. Lobbyists may not resume lobbying until all fees have been
paid and all delinquent reports have been filed.



Section 1-B. What are the main functions of this entity? Does this entity issue any
advisory or policy opinions? If so, where can they be found?

Functions:

Subchapter I, Code of Conduct—enforcement, administration and training regarding the
ethics laws applicable to the executive branch of State government, as well as most
county and municipal governments in Delaware.

Subchapter II, Financial and Organization Disclosures—administration and training
regarding the State’s financial disclosure laws that are applicable to public officers in the
executive, legislative and judicial branches of State government. Reports include a
public officer’s financial interests such as assets, creditors, income, and gifts. All State
elected officials and candidates for State office must also disclose private organizations
of which they are a board or council member.

Subchapter Ill, Compensation Policy--State and local government employees or officials
holding dual government jobs with procedures to monitor and prevent “double-dipping”.

Subchapter IV, Lobbying-- Lobbyists’ registration, authorization, expense reports, and
specific legislative or administrative actions on which they are lobbying State officials or
employees.

Functions set forth in 29 Del. C. § 5809

e Torecommend to the General Assembly from time to time such rules of conduct
for public employees and officials as it shall deem appropriate.

e To issue written advisory opinions upon the request of any state employee, state
officer, honorary state official or state agency as to the applicability of the Code
of Conduct to any particular fact situation.

e To refer to Commission Counsel to investigate any alleged violation of this
chapter and, after notice and hearing, to recommend by resolution, such
disciplinary action as it may deem appropriate to such appropriate official or
agency as the Commission shall determine or to take such other disciplinary
action as is authorized by 8§ 5810(d) of this title or other provisions of this Code.
The Commission may also dismiss any complaint that it determines is frivolous or
fails to state a violation.

e To report to the appropriate federal or state authorities any substantial evidence
of a violation of any criminal law which may come to its attention in connection
with any proceeding whether advisory or disciplinary.

e To maintain a file of its proceedings, waiver decisions and advisory opinions with
a view toward achieving consistency of opinions and recommendations subject to
the confidentiality requirements of 8 5807(b) and (d), and § 5810(h).

e To follow the procedural rules specified in § 5810 of this title and to establish
such other procedural rules as shall not be inconsistent with the rules prescribed
therein.

e To subpoena witnesses, compel their attendance and testimony, administer
oaths and affirmations, take evidence and require by subpoena the production of



books, papers, records or other evidence needed for the performance of the
Commission’s duties or exercise of its powers.

e To prescribe forms for reports, statements, notices and other documents required
by law. The Commission may permit the filing of reports, statements, notices,
and other documents by electronic means and may specify the form and content
of such filings.

e To prepare and publish manuals and guides explaining the duties of individuals
covered by this chapter; and giving instructions and public information materials
to facilitate compliance with, and enforcement hereof.

e To provide assistance to state agencies, employees and officials in administering
the provisions of this law.

e To prepare an annual report by March 1st of each year describing its activities for
the previous year and to prepare such other reports and studies as may advance
the purposes of this chapter.

e To appoint a lawyer admitted to practice in the State to serve as Commission
Counsel.

e To request appropriate state agencies to provide such professional assistance as
it may require in the discharge of its duties.

e To contract for any services which cannot satisfactorily be performed by the
Commission Counsel or other Commission staff.

e To administer and implement the financial disclosure provisions of subchapter Il
of this chapter and to maintain the records filed pursuant thereto.

e To administer and implement the lobbyist registration provisions of this Code and
to maintain the records filed pursuant thereto.

e To perform such other responsibilities as may be assigned to it by law.

Yes, the Commission issues advisory opinions. (See Appendix A). Pursuant to statute,
the Commission’s advisory opinions are confidential. (29 Del. C. 88 5807(a) & (b);
5810). A redacted version of each opinion is available on the PIC’s website.

% https://depic.delaware.gov/code-of-conduct/opinion-synopsis/ (opinions
broken down by topic—total 1132 pages)
https://depic.delaware.gov/financial-disclosure/opinion-synopses/
https://depic.delaware.gov/compensation-policy/synopses-opinions/
https://depic.delaware.gov/lobbying/lobbying-opinion-synopses/
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Section 1-C. What condition(s), situation(s), and/or problem(s) existed prior to the
creation of this entity that directly led to its creation? Please provide specific
examples.

The PIC does not have records documenting the conditions or problems that spurred
ethics oversight in Delaware. However, a review of Delaware newspapers from 1988
and 1989 revealed that the creation of Delaware’s first ethics commission was a direct
consequence of a Senate Select Committee’s investigation into the conduct of the
Delaware Secretary of Transportation. (See Appendix B). Upon completion of the
investigation and hearing, members of the General Assembly made a bipartisan request
to the Delaware State Bar Association for assistance in drafting (1) a code of conduct
for state employees and officials and (2) legislation which would create a commission to


https://depic.delaware.gov/code-of-conduct/opinion-synopsis/
https://depic.delaware.gov/financial-disclosure/opinion-synopses/
https://depic.delaware.gov/compensation-policy/synopses-opinions/
https://depic.delaware.gov/lobbying/lobbying-opinion-synopses/

oversee the ethics laws. The Bar Association responded with a comprehensive report
in June 1990. (See Appendix C).

At the time of the GA’s request in 1989, State employees were subject to little-known
rules of conduct that were enforced by a piecemeal assortment of State agencies. The
disjointed administration of the laws led to uneven and inconsistent enforcement due to
differing agency policies and procedures.

In 1992, the FBI investigated the conduct of the Secretary of Transportation, resulting in
the Secretary’s resignation. (See Appendix D). In 1994, the State Ethics Commission
asked Governor Thomas Carper for full-time staff due to the increasing workload.
(Appendix D). Around the same time, the Governor decided to strengthen Delaware’s
ethics laws. Consequently, those changes were incorporated into a new ethics code
and the commission was renamed the State Public Integrity Commission. Those laws
were enacted in 1994 (Appendix D).

Section 1-D. To what extent has the existence and functioning of this entity
alleviated each of these condition(s), situation(s), and/or problem(s) described in
question “1-C” above? Please provide specific examples.

The PIC is a ‘one-stop’ resource for state and local government employees and officials.
The ethics and financial disclosure laws are now consolidated under the purview of one
agency, resulting in consistent enforcement across a multitude of State agencies,
boards and commissions. That consistency extends to the 47 county and municipal
entities over which the PIC has jurisdiction. Recently, the Sussex County Council
considered whether to create their own ethics board or to remain under the PIC’s
jurisdiction. In deciding to remain with the PIC, the County Solicitor stated “[t]here is an
established process and the commission works in a timely manner.” (Appendix E).
Further pointing out that “the commission’s website contains all rulings and cases dating
back to 1991 which provides a valuable resource to Sussex County staff.” The Council
President opined that the state system is well established and well protected. For local
governments with their own ethics code, the PIC continues to provide assistance by
reviewing and approving code changes and updates before implementation.

The PIC has provided ethics trainings to thousands of state and local government
employees as far back as 1995. (See Appendix F). Originally, ethics training began as
an in-person class, with Commission Counsel as the instructor. In 2015, the PIC
explored the cost of an online training module and was quoted costs over $100k.
Unable to afford the expense, the PIC developed its own 30-minute online training
module by using PowerPoint and the voice-over talents of a dulcet-voiced employee
from the Delaware Learning Center. In the months between July 2015 and December
2015, the new PIC training module was completed by 496 State employees. The
module does not take the place of the more in-depth, in-person training class but it
makes employees aware of the Code of Conduct and the PIC’s role in training and
enforcement. During the COVID pandemic, the PIC switched to training via
videoconferencing. In FY 2023, the General Assembly set aside $100,000 for the PIC
to purchase a professional, online training module. That module is currently in
development and will be made available on the DLC’s website in late June or early July
2023. While working with the DLC, they suggested that all ‘new hires’ could be



assigned to the training. That will lead to an additional 2,000 or 3,000 employees
receiving ethics training on an annual basis.

To some extent, the PIC’s effect on state and local compliance with ethics laws is
unable to be measured. The PIC’s advisory opinions and training efforts are geared
towards prevention. How many ethics violations have been prevented? How much
would each have cost the State?

Section 1-E. Would the condition(s), situation(s), and/or problem(s) described in
question “1-C” above recur or worsen, in the absence of the entity?

Yes, training, education and reliable oversight are key factors in reducing the
occurrence of ethics violations among state and local government employees and
officials. There is no other agency responsible for ethics training or providing ethical
advice to government employees and officials. Without the PIC, the State would likely
revert to a piecemeal construction of ethics rules that would vary significantly between
agencies. As a result, there may be more ethics violations and there would be fewer
resources for state and local governments to rely upon. As for local jurisdictions, 47 of
them would need to immediately enact an ethics code and create an ethics board.

Section 1-F. Are there any recent condition(s), situation(s), and/or problem(s) that
further justify the need for the entity’s existence?

Ethics compliance is not something that is ever ‘complete’. There will always be
employees and officials with questions that require the advice of an entity that is well-
versed in the state’s ethics laws. The public will always require an entity to whom they
may refer complaints about state and local officials.

Recent news coverage in Delaware indicates that public officials are failing to equate
the colloquial term ‘nepotism’ with the legal definition of ‘conflict of interest’. This
resulted in the hiring of family members, a conflict of interest under the Code of
Conduct. Although that case was prosecuted by the Office of Civil Rights and Public
Trust (“OCRPT”), within the Office of the State Attorney General, Commission Counsel
testified, in court, about the Code of Conduct and the role of training in complying with
the ethics laws.

State employees are feeling the economic crunch. More employees are requesting
permission to (1) obtain outside employment in addition to their state job or (2) leave
state employment to work for an agency vendor. There are circumstances under which
both are possible, and both are prohibited. However, each request must be evaluated
by applying the specific facts of each matter to the law, there is no one-size-fits-all
approach to administering the Code of Conduct.

Section 1-G. Are there any functions of this entity that are outdated and no longer
needed? If so, please explain and provide examples.

Yes, jurisdiction over the Dual Compensation law. The PIC has not received a Dual
Compensation Report from the State Auditor’s Office since February 2020. Previous
reports have found that the State does not have adequate rules and procedures in place
to allow for adequate oversight of the Dual Compensation law. Most significantly, the

9



population of individuals who received dual compensation from government entities was
unable to be determined from data available to the PIC. While the PIC does collect
financial information from the State’s Public Officers, it does not have jurisdiction to
collect that information from individuals employed by towns, municipalities or counties
within the State who may collect dual government income. Substantial changes to the
Dual Compensation law are necessary to allow the PIC to gather the information
necessary to properly administer this portion of the code. To that end, HB 252 was
introduced in the General Assembly in January 2016 to remedy some of the problems
identified in the State Auditors CY 2014 report. The Bill was never released from
committee. A similar Bill was introduced in March 2017, HB 73, which was released
from committee in March 2018 but was never brought to the floor for a vote. The PIC
supports any effort to strengthen and improve its ability to oversee the Dual
Compensation law. That includes collecting and analyzing Financial Disclosures from
municipal and county employees, as long as it receives additional manpower and
resources to ensure the additional responsibilities are properly administered. In the
absence of such enabling legislation, the PIC will continue to be unable to meet its
statutory obligation regarding oversight of the Dual Compensation law.

SECTION 2: MISSION, GOALS, OBJECTIVES, & AUTHORITY

Section 2-A. What is the mission of this entity? Does the enabling legislation
accurately reflect the mission?

“The State Public Integrity Commission’s mission is to ensure the public’s confidence in
the integrity of its government by administering and implementing the State’s laws on:
ethics for State employees, officers and officials in the Executive Branch; ethics for
Local Government employees, officers & officials, unless they adopt a Code as stringent
as the State’s Code; financial disclosure for Senior Level Executive Branch officials, all
State elected officials and all judges; lobbying the General Assembly & State agencies;
dual compensation requirements.”

With the exception of the Dual Compensation law (see above), the mission adequately
addresses all areas of the PIC’s jurisdiction while also making clear that the jurisdiction
extends to both local and state employees and officials.

Section 2-B. Please identify and explain the entity’s goals and objectives, in order
of priority.

1. Upholding and supporting the legislative findings of the General Assembly that:
a. state employees and officers should hold the confidence of the people.
b. conduct that violates the public trust, or creates the impression of a violation,
should be avoided.
c. employees and officials need standards by which to measure their conduct.
d. not unduly circumscribing the conduct of state employees and officials. 29
Del. C. § 5802
2. Providing ethics and financial disclosure advice to state and local government
employees and officials.
3. Providing training to state and local government employees and officials.
4. Administering the state’s lobbying laws.

10



Section 2-C. Please describe the internal performance evaluation system that the

entity uses to measure the attainment of its goals and objectives.

The PIC compiles performance measurements for budgetary reporting purposes. That
data includes the number of advisory opinions issued (ethics issues averted), the
number of employees and officials participating in ethics training (gauge of reach) and
the percent of opinions issued within 45 days of the request (efficiency).

20-01-08 | Public Integrity Commission FY 2022 Actual FY 2023 Actual FY 2024 Rec.
# of advisory opinions, waivers
and complaints 42 60 60
# of people receiving training 764 1100 1200
% of opinions issued within 45
days 88 98 98

Section 2-D. Does the entity collect any data sets? If so, please identify and explain.

Yes. Members of the public may download and/or review a list of Delaware’s registered
lobbyists, the entity’s that hire them and the bills on which they lobby. From the lobbyist

list, the public can access the lobbyist’s contact information and reported expenses.

List of lobbyist employers-- https://pirs.delaware.gov/#/employer/list

List of lobbyists--https://pirs.delaware.gov/#/lobbyist/list

List of lobbying activity by bill number--https://pirs.delaware.gov/#/lobbyingactivity/list

Section 2-E. Does the entity conduct any research? If so, please explain and
provide the location of research reports (if produced).

Yes, legal research is conducted on an almost daily basis and is incorporated into the
legal advice given to state, county and municipal employees and officials. The research
is confidential legal work product and not available to the public.

Section 2-F. Has the State Auditor or any other external organization recently
audited or evaluated the entity or any of its programs? Please identify some of the
major conclusions and/or recommendations. Provide links to all reports.

No. The last time the State Auditor’'s Office evaluated the PIC’s administration of the

Dual Compensation law was in February 2020 for calendar years 2017 and 2018. The
report pointed out that the State made no changes to the Dual Compensation law and
as a consequence, auditing the PIC’s administration of the law was not possible.

Section 2-G. In general, how do other states carry out similar functions?

43 states have some form of ethics oversight. The states without an ethics board or

commission: Maine, Minnesota, New Hampshire, Utah, Idaho, Arizona and Wyoming.
The administration of ethics laws varies greatly from jurisdiction to jurisdiction.

11



https://pirs.delaware.gov/#/employer/list
https://pirs.delaware.gov/%23/lobbyist/list
https://pirs.delaware.gov/#/lobbyingactivity/list
https://auditor.delaware.gov/wp-content/uploads/sites/209/2023/01/dual-employment-summary-2.pdf

Section 2-H. Are the entity’s functions similar or overlapping of other state or
federal entities? If so, discuss how the entity coordinates its services with other
state or federal bodies sharing similar objectives. Please explain why the functions
are best placed within this entity or why they should be placed elsewhere.

We work closely with the Office of Civil Rights and Public Trust (‘OCRPT”) within the
Office of the State Attorney General. In fact, working cooperatively with the PIC is one
of the reasons the OCRPT was created. (See Appendix G). There is some overlap
between the civil violation of the conflict-of-interest law (29 Del. C. § 5805) and the
criminal offense of Official Misconduct (11 Del. C. § 1211). In some circumstances, the
PIC will handle the matter and in other situations, the OCRPT will accept the case. The
issue of jurisdiction is usually resolved by reviewing the nature and intent of the violation
and whether criminal sanctions are warranted. Similarly, the OCRPT will refer matters
to the PIC when they receive complaints that are not under their jurisdiction.

Additionally, our statutes require us to refer matters to the Attorney General for criminal
prosecution when necessary.

29 Del. C. § 5805(f):

Criminal sanctions. — (1) Any person who knowingly or willfully violates
any provision of this section shall be guilty of a misdemeanor, punishable
for each such violation by imprisonment of not more than 1 year and by a
fine not to exceed $10,000.

(2) A prosecution for a violation of this section shall be subject to the time
limitations of 8§ 205 of Title 11.

(8) The Superior Court shall have exclusive jurisdiction over prosecution
for all criminal violations of this section.

29 Del. C. § 5807(b): Any application for a waiver, any proceedings and any decision
with respect thereto shall be maintained confidential by the Commission provided that:

(3) The Commission shall report to appropriate federal and state
authorities substantial evidence of any criminal violation which may come
to its attention;

29 Del. C. 8§ 5807(d): Any application for an advisory opinion, any proceedings and any
decision with respect thereto shall be maintained confidential by the Commission
provided that:

(3) The Commission shall report to appropriate federal and state
authorities substantial evidence of any criminal violation which may come
to its attention

The Attorney General has exclusive jurisdiction over criminal offenses in
Delaware and this function cannot be performed by the PIC.

12



SECTION 3: ACCOMPLISHMENTS
Section 3-A. List and briefly explain the entity’s most significant accomplishments.

Accomplishments, like sins, can be of commission and omission. The most significant
accomplishments of the PIC may be the ethical violations in State government that
haven't taken place, simply because the PIC exists, and Executive Branch employees
are aware that there is an organization that will hold them accountable.

To preserve confidentiality, we can only refer to our advisory opinions generally and
also highlight our administrative accomplishments.

1. Providing services to state and local employees and officials (over 32,000 people) for
less than $200k per year.

2. Instituting a late filing fee for lobbyist expense reports. Enactment drastically reduced
the number of delinquent filers each quarter and gave the PIC its first independent
revenue source.

3. Creating and producing an online training module for $0.

4. Successfully arguing against an appeal of a PIC decision in the Delaware Superior
Court and the Delaware Supreme Court.

5. The Governor’s proclamation encouraging all state employees and officials to re-
dedicate themselves to ethics training. News article encouraging Delaware’s citizens to
celebrate Global Ethics Day, October 20, 2022. (See Appendix H).

6. Investigated and issued findings for two local governments. One finding caused the
local government to terminate one employee and an elected official to step down for
violations of the Code of Conduct.

7. Investigated and issued findings regarding a charter school. The school was placed
on probation for three years and a conflict of interest was removed.

8. Investigated and issued findings regarding candidates for a local government. The
actions by the PIC significantly restored confidence in the local government. Following
these actions, the body rejected calls from constituents to establish an ethics board,
because of the effectiveness and efficiency of the PIC.

SECTION 4: CHALLENGES
Section 4-A. List and briefly explain 3 to 4 challenges the entity is currently facing.

1. Timely filing of the annual financial disclosure. Each year the number of
candidates and public officers required to complete the form grows and
compliance with the law declines. The PIC is spending more and more time

13



tracking down candidates and public officers that are required to complete the
disclosure.

2. People failing to report ethics violations until the beginning of election season.
The filing of a complaint with the PIC has been used as an election and media
gimmick for the past two election cycles. Ethics violations should be reported as
they occur, not brought to light at the most opportune moment.

3. The penalties for a violation of the Code of Conduct are not commensurate with
the seriousness of the violation and have little deterrent effect.

4. The public perception that ‘confidential’ means something nefarious is taking
place.

SECTION 5: OPPORTUNITIES FOR IMPROVEMENT

Section 5-A. List and briefly explain several opportunities for improvements.
Please prioritize.

1. Mandatory ethics training for all state employees (all branches) establishes an
ethical baseline that should reduce infractions. Continued, additional funding for
State employee ethics training reduces preparation time.

2. Parttime / on call / per diem / outsourced investigator(s) could enable enhanced
ability to seek facts and information pertinent to improving ethical oversight.

3. Provide media expense funding to raise our profile. Recent events have
demonstrated how little the government and its citizens know about the PIC and
what we do. Fund ad campaigns, radio spots, bus wraps, newsletter. etc.

Section 5-B. In the past 5 years, has the entity recommended any changes to the
Legislature, Governor’s Office, or agency to improve the entity’s operations? If so,
please explain and provide the outcome or status.

2023—The PIC reached out to the Senate regarding the PIC’s availability to answer
guestions that may arise in the context of reviewing Bills for the creation of the Inspector
General’s Office. Status unknown. (See Appendix I).

2022—Commission Counsel participated in a working group to update the definition of
‘close relative’ as defined in 29 Del. C. § 5804, highlight the fact that nepotism is a
conflict of interest and require public officers to identify close relatives that are also
working for the State on their annual financial disclosure. (See Appendix J). The primary
sponsor of the Bill dropped out in early 2023 and there are currently no plans to move
forward with the legislation.

2021—The PIC sent a letter to the General Assembly asking them to vote ‘no’ on SB
130. (See Appendix K). SB 130 was reported out of committee on 5/19/21 but was
never brought to the floor for a vote. Instead of the proposed statutory changes, the
PIC was able to work with the DIAA by reviewing proposed changes to their regulatory
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scheme for potential violations of the Code of Conduct. The full Commission met with
the DIAA on four separate occasions before approving the final regulation.

2019—Proposed ID badges for lobbyists. Wasn'’t able to get the Bill into committee in
the House. (See Appendix L).

2019—Proposed a moratorium on filing complaints within 90 days of an election. The
PIC has found that some complaints submitted during election season are submitted
solely for the purpose of embarrassing or harassing their opponent. Wasn't able to get
the Bill into committee in the House. (See Appendix M).

2018—Wrote letter of support for HB 73 regarding administration of the dual
compensation law. (See Appendix N).

2018—Wrote letter asking the General Assembly to delay enactment of HB 92 until
January 2019. (See Appendix O).

SECTION 6: COMPOSITION & STAFFING

Membership:

Section 6-A. How is entity membership defined? Please explain and provide the
section(s). Examples include statute, regulations, or by-laws.

“The Commission shall consist of 7 members appointed by the Governor with the
concurrence of the Senate.” 29 Del. C. § 5808(b).

Section 6-B. Are there special qualifications for membership?
e Not more than 4 members from the same political party.

e Cannot hold any elected or appointed office under the State or federal government,
nor be a candidate for such office.

e May not be an officer of a political party.
e May not be an officer of a political campaign.

Section 6-C. Who has member appointment authority? Where is this defined?
The Governor. 29 Del. C. § 5808(b).

Section 6-D. What is the designated term of office for entity members? Where is
this defined?

7 years and they may only serve one term. There is a provision for holding over if the
Commissioner’s replacement has not yet been appointed. 29 Del. C. § 5808(c).

Section 6-E. How many members currently serve on this entity? Are there any
vacancies? If so, indicate the length of time each vacancy has existed and the
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reason(s) why. Has the entity or support staff advised the Governor’s Office or
appointing authority of the vacancies?

Seven members. No vacancies.

Section 6-F. Can this entity create subcommittees or task forces? If “yes” please
address the following questions:

Yes.

1.

Describe the process and cite the entity document (statute, regulations, or
by-laws) that permit this.

Permitted by PIC Rules 11(D)--8 DE Reg. 710 (11/01/04). (See Appendix Q).

Provide a brief history on how many have been created in the past 5 years
and indicate where meeting documents can be found.

One, a Budget Committee. Created in 2022 to meet with leadership in the Senate
to discuss the PIC’s future needs and direction. No meeting documents were
created.

Were meetings open and noticed to the public? If so, indicate where notices
were published.

No. Under the Freedom of Information Act (29 Del. C. § 10002), “meeting” is
defined as “a formal or informal gathering of a quorum of the members of any
public body for the purpose of discussing or taking action on public business.”
The Budget Committee consisted of three Commissioners, less than a quorum of
the Public Integrity Commission. As a consequence, the PIC did not notice the
meeting, nor produce minutes of those discussions.

The Committee met one time with each other to discuss needs and strategy.
The Committee met one time with Senator Bryan Townsend.

If final reports were issued, please provide their location.

N/A

If there are current subcommittees or task forces currently meeting and
conducting business; include information on membership, duties, and

where meeting notices and documents can be found.

N/A
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Section 6-G. Include a current membership roster with this Self-Report. This is a
separate request from the list of supporting documents included in the Self-Report
instructions. This current membership roster must indicate the following for each

member:

First and last name, and their city and state of residence.
Position held (i.e., Chair, President, Co-Chair, Secretary, etc.).
Professional or public member.
Their profession or occupation.
Original appointment date, expiration date, and number of terms served.

To satisfy this current membership roster request, please complete one of the

following:

e« Complete the included table below.
o Delete the included table below, build a new table, and place in this section.
e Delete the included table below and attach a document to the Self-Report

and label in the appendices section.

Member’s Name Position | Profession Profession or Original Appointment | Number
and Held al or Occupation Appointment Expiration of
City and State of Public Date Date Terms
residence. Member Served
Former state
employee,
Andrew Manus N/A Public former director 5/28/18 5/28/25 current
Clayton, DE .
of conservation
TNC
Retired teacher,
Vice- prior DE
Hc_)n._Rourke Moore Chair Public Representative, 6/26/19 6/26/26 current
Wilmington, DE . .
Admin community
volunteer
H(_)n. Gary Simpson Chair Public Retired Senator 6/19/19 6/19/26 current
Middletown, DE
Hon. Alex Smalls N/A | public | Refiredjudge, | g0, 4/25/25 | current
Wilmington, DE lawyer
. Community
Michele Whetzel N/A Public volunteer, 6/30/16 6/30/23 current
Newark, DE .
business owner
Retired banking,
Marjorie Biles . retired
Rehoboth, DE N/A Public governme_-nt, 6/11/21 6/11/28 current
community
volunteer
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Ron Chaney
Rehoboth, DE

Vice-
Chair

Public

Retired Army

3/9/22

3/9/29

current

Personnel

Meeting Frequency:

Section 6-H. How frequent are meetings held? Is meeting frequency defined
anywhere such as the statute or by-laws? If so, provide document name and
section information.

Once a month. No, the frequency of meetings is not set forth in statute or regulation.

Section 6-1. Can the entity hold special or emergency meetings? If so, describe the
protocol involved in requesting and holding a special or emergency meeting.

Yes, if an applicant has a matter that must be decided before the next scheduled
meeting, the Commission may call an emergency meeting. Commission Counsel
contacts the members of the commission to determine availability of at least four
commissioners for a specific date & time. Once four responses have been received, the
emergency applicant is given a date and time to appear. The agenda is posted on the
Public Meeting Calendar. Depending on the nature of the request, it may not always be
possible to post the agenda 7 days prior to the meeting.

Meeting Order and Quorum:

Section 6-J. For meeting order, does the entity follow Mason’s Manual of
Legislative Procedure or Roberts’ Rules of Order? Is this defined in statute,
regulation, or by-laws?

Roberts’ Rule of Order. No, it is not defined in statute.

Section 6-K. How is meeting quorum defined and where is the definition located?

“Four members of the Commission shall constitute a quorum.” 29 Del. C. § 5808(d) and
PIC Rules II(A)(3), 8 DE Reg. 710 (11/01/04) (Appendix P).

Member Removal:

Section 6-L. Is there a mechanism for member removal? If so, how are members
removed and who has the authority to remove a member? Using the process
described, has there ever been an instance of member removal, and if so, briefly
describe the nature of events that led to the member removal.

Yes, “[m]embers of the Commission may be removed by the Governor, with the
concurrence of the Senate, for substantial neglect of duty, gross misconduct in office or
violation of this chapter.” 29 Del. C. § 5808(b). No member has ever been removed.

Member Compensation:
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Section 6-M. Are members compensated? If so, how are they compensated?

Yes, $100/meeting paid by the State through First State Financial (“FSF”) accounting
system. May also claim mileage for Commission business at the IRS-approved rate per
mile. “Each member of the Commission shall be compensated at the rate of $100 for
each day devoted to the performance of official duties. Each member of the
Commission shall be reimbursed for reasonable and necessary expenses incurred in
the performance of official duties.” 29 Del. C. § 5808(e).

Member Training and Handling Conflicts of Interest:

Section 6-N. Are members offered any special training opportunities? Is training
required or voluntary?

Members take turns attending the annual Council on Governmental Ethics Laws
(COGEL) training. The training is expensive so we can’t afford to send everyone each
year (approx. $2600/person). We usually send two or three Commissioners and
Commission Counsel to the training each year. It is also recommended that each
Commissioner attend an “Ethics in Government” training presented by Commission
Counsel to various state, county and municipal employees and officials. All training is
voluntary.

Section 6-O. Has a Deputy Attorney General (“DAG”) reviewed the provisions of
the Public Integrity Act with entity members to ensure that they are in compliance
with the provisions in the law? If so, what is the frequency of this review?

No. Commission Counsel was hired to replace the need for a DAG and to remove the
conflict of interest created when a Commission employee works for a state agency
subject to the Commission’s jurisdiction. As a result, at least a portion of the provisions
of the Public Integrity Act are reviewed and discussed at every meeting.

Section 6-P. Please explain how entity members avoid conflicts of interest.

The meeting agenda is sent to the Commissioners one week prior to the meeting. Each
Commissioner is asked to identify any possible conflicts of interest based on the names
and occupations of the applicants. If a Commissioner has a conflict of interest, they
notify Commission Counsel that they will be recusing themselves from the matter.
Commission Counsel then determines whether there are enough ‘un-conflicted’
Commissioners to constitute a quorum. During the meeting, the Commissioner leaves
the room during the discussion of the matter causing the conflict of interest and they do
not vote on the matter.

Section 6-Q. Has the Public Integrity Commission (“PIC”) provided training or
clarification to members or issued any advisory opinions on entity activities? If so,
please explain the details. Provide a link to the information or attach relevant
information to this report.

This question is about the PIC. By law, we are not permitted to reveal who has received
advisory opinions from the Commission. 29 Del. C. § 5807(d). Instead, the PIC is
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providing a list of the agencies that have received in-person training from the PIC over
the past 5 years.

Department of Health & Social Services

Department of Human Resources

Delaware Department of Transportation

DNREC

Department of Labor

Department of State

City of Dover

Municipal Clerk Institute

Delaware Auditor’s Office

Town of Georgetown

Town of Milton

Town of Millsboro

City of Milford

Sussex County

Office of the State Treasurer—Plans Management Board

Delaware League of Local Governments

Delaware Healthcare Commission--Health Care Provider Loan Repayment Program
Delaware State Bar Association

Delaware Thoroughbred Association

Town of Seaford

City of Harrington

Public Service Commission

Authority on Radiation Protection Board

Justice of the Peace Courts (all 3 counties) (financial disclosure law)
Delaware Family Court (all 3 counties) (financial disclosure law)
Delaware Court of Common Pleas (all 3 counties) (financial disclosure law)
Delaware Superior Court (all 3 counties) (financial disclosure law)
Delaware Court of Chancery (financial disclosure law)

Delaware Supreme Court (financial disclosure law)

The PIC training module that is available through the DHR Learning Center greatly
extends the PIC’s reach to lesser-known entities or those entities who may not easily
accommodate in-person training. A complete list of the agencies whose employees
completed the online training in CY 2022 is included in Appendix Q (the names of
employees were deleted to protect their privacy).

Support Staff:

Section 6-R. Is there dedicated support staff directly assisting the entity? If so, what
state agency, office, or department supplies the support staff?

» If this question is applicable answer all questions in this section.

» If not applicable, state that no support staff exists for question Section 6-R
and explain how duties are divided among entity members, skip to questions
Section 6-Y, Section 6-Z, and Section 6-AB below.
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Section 6-S. How many employees are employed by the state agency, office, or
department supplying support staff? (skip if not applicable)

The PIC has 2 budgeted FT positions. One is Commission Counsel and the other is for
an Administrative Assistant Ill. The person who was occupying the Admin Il job retired
from State employment in August 2017. Commission Counsel did not replace the
Admin because most of the office work is electronic, eliminating the need to build and
maintain paper files, Commission Counsel drafts and types her own opinions and most
callers have a legal question that cannot be answered by the Admin. In essence, the
PIC was paying an employee $30k+ per year to answer the phone. Instead of replacing
the Admin, Commission Counsel was able to consolidate the Admin duties into her
existing duties. The PIC was unable to otherwise use the monies set aside for the
Admin’s personnel costs because under the budget rules, personnel money must be
used for personnel.

During the COVID pandemic many agencies were finding it difficult to hire and retain
casual/seasonal employees. In August 2020, Commission Counsel was contacted
about the vacant position. The Delaware Office of Unclaimed Property (also housed
under the umbrella of the DOS, Secretary’s Office) was having a hard time retaining
employees because the spot was casual/seasonal. The DOS was aware that the PIC
was not using its Admin spot so the PIC was asked if the Division of Unclaimed
Property could “borrow” the position so that they could offer a candidate a permanent
full-time position. Commission Counsel agreed with the caveat that if circumstances
changed and the PIC needed the assistance of an Admin, the spot would be
relinquished to the PIC and they would make other arrangements for their employee.
To date, the PIC has not asked for the return of the FT position.

Section 6-T. Does the state agency, office, or department supplying support staff
offer internships? If so, do interns provide support services to the entity? (skip if
not applicable)

N/A

Section 6-U. What is the size of the support staff directly assisting the entity? How
many are merit, appointed, exempt, temporary, casual seasonal, or contract
employees? For contract employees indicate who holds the employment contract.
Highlight support staff responsibilities, indicate who performs each and the
percent of staff time spent on each responsibility. (skip if not applicable)

The vacant position is FT merit.

Section 6-V. Who supervises the support staff directly assisting the entity? (skip if
not applicable)

N/A

Section 6-W. How is the support staff directly assisting the entity recruited and
hired? Is there an orientation session for new hires? (skip if not applicable)

N/A
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Section 6-X. What training opportunities are available to support staff directly
assisting the entity? (skip if not applicable)

N/A

Section 6-Y. Is the effectiveness of the entity hindered by a lack of staff assistance
or dedicated support staff? Please explain. What steps, if any, have been taken to
address any staffing issues? (all entities under review answer this question)

No, the majority of phone calls and email must be answered by Commission Counsel and
the Admin’s purpose was solely to answer the phone and forward the call to Commission
Counsel. The only drawback is that callers may reach voicemail when Commission
Counsel is conducting a training or performing other functions of that position.

Section 6-Z. Please identify, list, and briefly describe any executive orders,
interagency agreements, management directives, administrative circulars, or like
documents that directly impact the functioning of the entity. (all entities under review
answer this question)

None, the PIC is an independent State agency.

Section 6-AB. Does the entity have legal counsel? If so, provide attorney’s name
and firm if not a state supplied DAG.

Yes, Deborah J. Moreau, Esq., Public Integrity Commission.

SECTION 7: FREEDOM OF INFORMATION ACT (“FOIA”) & OPEN
MEETING LAW COMPLIANCE

Section 7-A. How does the entity respond to FOIA requests?

FOIA requests are forwarded via email notification to Commission Counsel directly.
Commission Counsel reviews the request and responds with either copies of the
requested information or an explanation of why the request was denied (i.e., no such
records exist; the information is confidential, etc.).

Section 7-B. When and where are the meeting notices and agendas posted?

State Public Meeting Calendar—7 days prior to the meeting
Outside the PIC’s offices in the public hallway—7 days prior to the meeting

Section 7-C. Are meeting minutes regularly transcribed? When and where can the
public obtain copies of meeting minutes?

Meeting minutes are taken during the meeting and posted on the State Public Meeting
Calendar within 7 days of the Commission’s approval. Please note that because the
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https://publicmeetings.delaware.gov/#/search/?q=public%20integrity%20commission&agencyid=39
https://publicmeetings.delaware.gov/#/search/?q=public%20integrity%20commission&agencyid=39

Commission only meets once a month, there will always be a lag time between the
month the minutes were taken and the month they are posted.

Section 7-D. Are meetings recorded? If so, indicate whether it’s an audio or video
recording and is the recording posted online for the public? If the recordings are
not posted online, are instructions provided to the public on how to request
recordings?

No. The majority of each meeting is conducted in executive session due to statutory
confidentiality laws. Even if the meeting were recorded, no one outside of the PIC has
the statutory authority to review the material. In addition, video recordings use up a
huge amount of computer memory. In the past, the PIC had to purchase additional
“terabytes” to store audio recordings. When the Commission conducts a formal
hearing, it is transcribed in real time, by a court reporter.

Section 7-E. Within the past 3 calendar years, has the entity conducted executive
sessions or other closed meetings? If yes, please indicate the date of each and the
nature of the meeting. Are minutes of executive sessions or other closed meetings
available to the public?

Yes. Executive session was conducted during each of the following meetings convened
by the Commission to hear requests for advisory opinions and waivers; review
complaints:

Public Integrity Commission Meeting 2023-04-18 10:00 AM
Public Integrity Commission Meeting 2023-03-21 10:00 AM
Public Integrity Commission meeting 2023-02-21 10:00 AM
Public Integrity Commission Meeting 2023-01-17 10:00 AM
Public Integrity Commission Meeting 2022-12-20 10:00 AM
Public Integrity Commission Meeting 2022-11-15 10:00 AM
Public Integrity Commission Meeting 2022-10-18 10:00 AM
Public Integrity Commission Meeting 2022-09-21 09:30 AM
Public Integrity Commission Meeting 2022-09-20 10:00 AM
Public Integrity Commission meeting 2022-08-16 10:00 AM
Public Integrity Commission Meeting 2022-06-21 10:00 AM
Public Integrity Commission Meeting 2022-05-17 10:00 AM
Public Integrity Commission Meeting 2022-04-19 10:00 AM
Public Integrity Commission meeting 2022-03-15 10:00 AM
Public Integrity Commission Meeting 2022-02-15 10:00 AM
Public Integrity Commission Meeting 2022-01-18 10:00 AM
Public Integrity Commission Meeting 2021-12-21 10:00 AM
Public Integrity Commission Meeting 2021-10-19 10:00 AM
Public Integrity Commission Meeting 2021-09-21 10:00 AM
Public Integrity Commission Meeting 2021-08-17 10:00 AM
Public Integrity Commission Meeting 2021-07-20 10:00 AM
Public Integrity Commission Meeting 2021-06-15 10:00 AM
Public Integrity Commission Meeting 2021-05-18 10:00 AM
Public Integrity Commission Meeting 2021-04-20 10:00 AM
Public Integrity Commission Meeting 2021-04-19 10:00 AM
Public Integrity Commission Meeting 2021-02-16 10:00 AM
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https://publicmeetings.delaware.gov/#/meeting/74996
https://publicmeetings.delaware.gov/#/meeting/74929
https://publicmeetings.delaware.gov/#/meeting/74718
https://publicmeetings.delaware.gov/#/meeting/74368
https://publicmeetings.delaware.gov/#/meeting/74014
https://publicmeetings.delaware.gov/#/meeting/73516
https://publicmeetings.delaware.gov/#/meeting/73154
https://publicmeetings.delaware.gov/#/meeting/72847
https://publicmeetings.delaware.gov/#/meeting/72846
https://publicmeetings.delaware.gov/#/meeting/72603
https://publicmeetings.delaware.gov/#/meeting/72333
https://publicmeetings.delaware.gov/#/meeting/72127
https://publicmeetings.delaware.gov/#/meeting/71921
https://publicmeetings.delaware.gov/#/meeting/71705
https://publicmeetings.delaware.gov/#/meeting/71443
https://publicmeetings.delaware.gov/#/meeting/71082
https://publicmeetings.delaware.gov/#/meeting/70813
https://publicmeetings.delaware.gov/#/meeting/70096
https://publicmeetings.delaware.gov/#/meeting/69852
https://publicmeetings.delaware.gov/#/meeting/69606
https://publicmeetings.delaware.gov/#/meeting/69478
https://publicmeetings.delaware.gov/#/meeting/69284
https://publicmeetings.delaware.gov/#/meeting/69130
https://publicmeetings.delaware.gov/#/meeting/68905
https://publicmeetings.delaware.gov/#/meeting/68904
https://publicmeetings.delaware.gov/#/meeting/68408

Public Integrity Commission Meeting 2021-01-19 10:00 AM
Public Integrity Commission Meeting 2020-12-15 10:00 AM
Public Integrity Commission Meeting 2020-10-20 10:00 AM
Public Integrity Commission Meeting 2020-08-18 10:00 AM
Public Integrity Commission Meeting 2020-07-21 10:00 AM
Public Integrity Commission Meeting 2020-06-16 10:00 AM
Public Integrity Commission Meeting--Emergency Session 2020-04-29 09:30 AM
Public Integrity Commission Meeting 2020-04-21 10:00 AM
Public Integrity Commission Meeting 2020-03-17 10:00 AM
Public Integrity Commission Meeting 2020-02-18 10:30 AM
Public Integrity Commission Meeting 2020-01-21 10:00 AM
Public Integrity Commission Meeting 2019-12-17 10:00 AM
Public Integrity Commission Meeting 2019-11-19 10:00 AM
Public Integrity Commission Meeting 2019-10-15 10:00 AM
Public Integrity Commission Meeting 2019-09-17 11:15 AM
Public Integrity Commission Meeting 2019-07-16 10:30 AM
Public Integrity Commission Meeting 2019-06-18 10:00 AM
Public Integrity Commission Meeting 2019-05-21 10:15 AM
Public Integrity Commission Meeting 2019-04-16 10:00 AM
Public Integrity Commission Meeting 2019-03-19 10:00 AM
Public Integrity Commission Meeting 2019-02-19 10:00 AM
Public Integrity Commission Meeting 2019-01-15 10:00 AM

Yes, minutes of the meeting, including executive session, are posted on the Public
Meeting Calendar within 7 days of the meeting in which they were approved. There are
rare occasions where the PIC has missed the 7-day deadline.

Section 7-F. Has the entity ever received any complaints that it was violating FOIA?
If so, please list and include the result of the hearing or the review.

Yes, Jack Guerin. Filed a complaint with the Attorney General’s office stating that the
PIC did not respond to his FOIA request within the 15-day period. Mr. Guerin did not
receive confirmation from the system that his FOIA request was successfully submitted
and consequently, the request was not forwarded to the PIC’s offices. The PIC only
found out about the request when Mr. Guerin filed a complaint with the AG’s office. The
AG'’s office dismissed Mr. Guerin’s complaint because he had not waited the statutory
15 business days to allow the PIC to respond. (See Appendix R).

SECTION 8: ADMINISTRATIVE PROCEDURES ACT COMPLIANCE

Section 8-A. Does the entity promulgate rules and regulations in accordance
with the Administrative Procedures Act?

Yes, occasionally. The last time PIC’s rules were revised was 2005. (Appendix P).

Section 8-B. Has a DAG assigned to this entity or other legal counsel reviewed
the current rules and regulations for compliance with the governing statute?

Commission Counsel has reviewed the current rules and regulations.
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https://publicmeetings.delaware.gov/#/meeting/68135
https://publicmeetings.delaware.gov/#/meeting/67767
https://publicmeetings.delaware.gov/#/meeting/67041
https://publicmeetings.delaware.gov/#/meeting/66491
https://publicmeetings.delaware.gov/#/meeting/66343
https://publicmeetings.delaware.gov/#/meeting/66184
https://publicmeetings.delaware.gov/#/meeting/65975
https://publicmeetings.delaware.gov/#/meeting/65928
https://publicmeetings.delaware.gov/#/meeting/65798
https://publicmeetings.delaware.gov/#/meeting/65551
https://publicmeetings.delaware.gov/#/meeting/65300
https://publicmeetings.delaware.gov/#/meeting/64638
https://publicmeetings.delaware.gov/#/meeting/64249
https://publicmeetings.delaware.gov/#/meeting/63866
https://publicmeetings.delaware.gov/#/meeting/63668
https://publicmeetings.delaware.gov/#/meeting/63669
https://publicmeetings.delaware.gov/#/meeting/63066
https://publicmeetings.delaware.gov/#/meeting/62908
https://publicmeetings.delaware.gov/#/meeting/62687
https://publicmeetings.delaware.gov/#/meeting/62536
https://publicmeetings.delaware.gov/#/meeting/62334
https://publicmeetings.delaware.gov/#/meeting/61977

Section 8-C. Is the entity considering any changes to its current rules and
regulations? If "yes" please address the following questions:

Yes
1. What is the status and nature of the planned changes?

The Commissioners are contemplating adding guidelines limiting the number
of times a commissioner may attend the monthly meeting virtually, as
opposed to attending in-person.

Remove any reference of the PIC’s Commission Counsel acting as a
prosecutor before the Commission. This is not permitted by the Delaware
Lawyer’s Rules of Profession Conduct.

Update and modernize administrative procedures to include receiving
documents electronically.

2. Have the proposed changes been reviewed and approved by the entity’s
DAG or other legal counsel?

Yes. The proposed changes are in the discussion stage pending the outcome of
the JSLOC review.

3. Have the proposed changes and the public hearing date been published
in the Register of Regulations?

No.

SECTION 9: COMPLAINT AND DISCIPLINARY PROCESS

Section 9-A. Does the entity receive and review complaints from the public? If
so, please describe in detail the complaint process used. Include how
complaints are filed, who investigates complaints, and how long investigations
proceed.

Yes, the PIC receives complaints from the public. A member of the public must
submit a complaint in writing, and it must be notarized. “Upon the sworn complaint of
any person or on its own initiative, the Commission may refer to the Commission
Counsel for investigation any alleged violations of this chapter.... In any such
investigation or proceeding, a defendant shall be given an opportunity to be heard
after notice, to be advised and assisted by legal counsel, to produce witnesses and
offer evidence, and to cross-examine witnesses. A transcript of any such proceeding
shall be made and retained, subject to the confidentiality requirements of subsection
(h) of this section.” 29 Del. C. § 5810(a).

A complaint can be filed by forwarding a letter which includes the allegations, the
facts that support the allegations and a notarized signature. The PIC receives
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significantly less complaints than it does requests for advisory opinions. That is likely
because the complainant’s identity will be revealed through the hearing process. If
iInvestigation is necessary, Commission Counsel fulfills that function. Investigations
can last as long as a day or a few months. The longest investigation the PIC
conducted took place over the course of 18 months.

1. The Compilaint is received and logged.

2. Commission Counsel reviews the complaint for compliance with the law (i.e., it
must allege a violation of the Code of Conduct, it must have sufficient facts to
support the allegation and it must be notarized).

3. Counsel then confirms personal and subject matter jurisdiction. If the
Commission does not have either personal or subject matter jurisdiction, the
complaint is dismissed or referred to another agency, if possible.

4. Counsel reviews the facts of the complaint to determine if the information can
be independently verified. If possible, collect documents tending to prove or
disprove the allegations in the complaint.

5. Present the complaint to the Commission at the next meeting. The
Commission reviews the complaint and any accompanying material gathered
by Commission Counsel. A majority (4) must find “reasonable grounds to
believe” a violation may have occurred. 29 Del. C. § 5808(A)(a)(4). If
probable cause is found, the Commission may conduct a disciplinary hearing.
29 Del. C. § 5810.

6. If the complaint is set for a hearing, the subject of the complaint is sent ‘Notice
of a Hearing’ which sets forth the date, time and place.

7. Commission Counsel hires a private attorney to act as the prosecutor in the
matter. Commission Counsel cannot be the impartial advisor to the
Commission and prosecute the matter before the same Commission. Such
conduct would violate the Delaware Rules of Professional Conduct and is
fundamentally unfair.

8. Commission Counsel hires a court reporter to attend the hearing and
transcribe the testimony of witnesses in real time.

9. The subject of the complaint appears with or without an attorney at the
appropriate place and time.

10. After hearing all the evidence, the Commission decides whether the
prosecution has proved their case. If so, the Commission formally rules on the
hearing finding a violation. If not, the complaint is dismissed.

11. Allowable sanctions.

Section 9-B. What are some of the most common complaints received by the
entity? Please identify where the complaints originate (i.e., public, media,
Attorney General’s Office, consumer groups, etc.).

The most common complaints allege a conflict of interest (usually involving a friend or
relative) or an appearance of impropriety. Complaints are most often submitted by
citizen ‘watchdog’ groups, political opponents and co-workers.

Section 9-C. Have any complaints been filed with the Attorney General’s Office?
If so, have they been resolved?
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The PIC does not file complaints with the Attorney General’'s Office. We do refer
matters to the AG’s office when the matter calls for criminal penalties. The PIC does
not always receive notice that the AG’s office is moving forward with a prosecution or
if they have taken other steps to resolve the matter.

Section 9-D. Are there any Delaware Attorney General’s Opinions that affect the
functioning of the entity? If so, please provide the date and number.

Yes, all of the FOIA opinions. In addition, prior to the PIC’s establishment, the AG’s
office had jurisdiction over the Dual Compensation law. During the time they had
jurisdiction over the topic, they issued several opinion’s that have precedential value
to the PIC.

Att'y Gen. Op. Nos. 78-016, 80-1018, 80-F008, 88-1008, 87-1016, 87-1024, 88-1008.

Section 9-E. Are there any recent judicial decisions (state or federal) that
directly affect the functioning of the entity?

Yes, Abbott v. Delaware State Public Integrity Commission, Delaware Supreme
Court, February 25, 2019. (See Appendix S). The opinion affirms the PIC’s
discretion regarding the exercise of its jurisdiction.

Section 9-F. What specific disciplinary actions are taken by the entity as aresult
of complaint investigations? (i.e., license revocation, license suspension,
formal reprimand, penalty, etc.).

29 Del. C. § 5810

(d) With respect to any violation with which a person has been charged and which
the Commission has determined as proved, the Commission may take any 1 or more
of the following actions:

(1) Issue a written reprimand or censure of that person’s conduct.

(2) With respect to a state employee or state officer, other than an elected official,
remove, suspend, demote or take other appropriate disciplinary action with
respect to that person, without regard to any limits imposed by Chapter 59 of this
title but within the limits of the Constitution and other laws of the State.

(3) With respect to an honorary state official, recommend that appropriate action
be taken to remove the official from office.

It depends on the nature of the violation. For serious matters which deserve criminal
penalties, the PIC refers the matter to the AG’s office for prosecution.

Section 9-G. Please describe in detail the process used for determining

appropriate disciplinary actions taken against individuals licensed, employed,
or monitored by the entity. Include the appeals process, if applicable.
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The PIC is only permitted to impose the three sanctions listed above. The only
sanction available for elected officials is a written reprimand of their conduct. For an
honorary state official (board member) only the Governor can remove the individual
from their appointed seat.

Appeals Process:

5810A. Judicial review.

In the event that the Commission finds that any person has violated any
provision of this chapter, said person shall have a right of appeal to
Superior Court of any such finding and of any sanctions imposed with
respect thereto by filing a notice of appeal with the Superior Court within
30 days of the final action by the Commission in a particular case. The
appeal shall be on the record without a trial de novo. If the Court
determines that the record is insufficient for its review, it shall remand the
case to the Commission for further proceedings on the record. The Court’s
review, in the absence of actual fraud, shall be limited to a determination
of whether the Commission’s decision was supported by substantial
evidence on the record. The burden of proof in any such appeal shall be
on the appellant.

Section 9-H. If applicable, provide the following complaint data for calendar
years 2020, 2021, 2022, 2023 (to date):

Calendar Calendar Calendar Current
Year Year Year Calendar
2020 2021 2022 Year 2023
. . . 3 4 5 2
Total Number of Complaints Received by the Entity
. . 2 4 5 1
Total Number of Complaints Investigated
Total Number of Complaints Found Valid 0 ! 1 Pending
1 (outsid 1 (Del. Div.
Total Number of Complaints Forwarded to the 0 (ec;::itsyl) € of 0
Attorney General Revenue)
Total Number of Complaints Resulting in Disciplinary 0 0 0 0
Action

SECTION 10: PRIOR JLOSC REVIEW

Section 10-A. Has JLOSC previously reviewed this entity? If so, provide the year(s)
of review and list all JLOSC final recommendations, indicate whether the entity is
complying or non-compliant with each recommendation, and explain all areas of
non-compliance.

No.
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SECTION 11: PUBLIC INFORMATION

Section 11-A. How does the entity communicate information with the public? Does
the entity use a website and/or social media platform(s)? If so, please list each
method of communication and supply the applicable web address, handle, or
username.

https://depic.delaware.gov/ (website)
https://publicmeetings.delaware.qov/#/ (agendas & minutes)
https://depic.delaware.gov/annual-reports/ (annual reports)

Section 11-B. What information or educational resources are made available to the
public relating to the entity’s activities? Examples include newsletters, guidelines,
rules and regulations, policy briefs, or other similar documents. Please indicate the
method and frequency of distribution for each and identify the target group(s).

A comprehensive website with:

Opinion synopses of every opinion issued since 1991, over 1,000 pages
Searchable database of lobbyists, lobbyist employers and lobbying activity.
Instructions to register as a lobbyist

Instruction for filing a lobbyist expense report.

Instructions for filing a lobbyist activity report.

Instructions to register as a public officer.

In the PIC’s offices, a brochure and a copy of the Code of Conduct are available.

Section 11-C. Does the entity actively engage with the public and solicit feedback?
If so, please explain. If the entity has conducted surveys, please list all surveys
conducted within the past 5 years and indicate where the public can find survey
results.

The PIC does not engage with the public to solicit feedback because almost all the
Commission’s activities are confidential. Furthermore, the Commission’s work requires
independence and impartiality. Pre-exposure to issues that may later be the subject of
a complaint before the Commission will result in recusal by all the affected
Commissioners. Some members of the public have complained about the confidential
nature of the PIC’s work. However, the PIC firmly believes that the confidentiality
requirements are the primary reason state and local employees and officials are willing
to ask the Commission for advice.

Example: Joe wants to leave a state agency and work for a state vendor. Joe submits
a request to the PIC to see if his new employment would violate the State Code of
Conduct. The PIC advises Joe that he may not accept the position working for the
vendor. Joe continues working at this State job. If the PIC had notified Joe’s supervisor
about Joe’s request, Joe may have been subjected to retaliatory conduct by his
supervisor because Joe wanted to leave State employment.

The PIC surveyed lobbyists in 2018 on the topic of lobbyist ID badges. (Appendix T).
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Section 11-D. Does the entity have by-laws? If so, are they available for the public
(include location) and what was the last date of revision?

No.

Section 11-E. Please complete the following 3 charts (add or delete cells as
needed) with the most current information regarding interest groups, national
organizations, and industry or trade publications as described in each chart
heading.

N/A. The PIC is an independent, a-political agency. In our small State, partnerships
with outside interest groups often create conflicts of interest for the Commissioners
and/or Commission Counsel, limiting the PIC’s ability to serve the citizens of Delaware.

Interest Groups
(Groups affected by entity actions or represent others served by or affected by entity actions)

Group or Association

Name/Contact Person Internet Address Phone Number

Name of group
N/A

National Organizations or other State Agencies
(Serve as an information clearinghouse or regularly interact with the entity)

Group or Association

Name/Contact Person Internet Address Phone Number

Name of group

N/A

Industry or Trade Publications

Group or Association
Name/Contact Person Internet Address Phone Number

Name of group
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N/A

SECTION 12: ENACTED LEGISLATION IMPACTING THE ENTITY
Section 12-A. Did legislation establish the entity? If so, what year and by what
legislative bill was the entity established?

1991--Established the State Ethics Commission (PIC predecessor).
1994--SS 1to SB 198 as Amended by HA 1 & 2. Established the State Public
Integrity Commission.

Section 12-B. Please list all legislation and other acts that have made
substantive amendments to the entity’s enabling legislation. Please indicate
the bill number and date of enactment for each.

1992--SB 406--July 22, 1992. Clarified municipal and county jurisdiction. Set
guidelines for municipal codes of conduct.

2000—HB 540 as Amended by HA 1 & 2 and SA 1. Allowed State employees to
become foster parents.

2001—HB 54 HA 1. Added school board members to the PIC’s jurisdiction.

2005—HB 104 as Amended by Senate Amendment No. 2. Adjustments to the
financial disclosure law.

2010—HB 172 HA 1 & 2. Requires public officers to disclose council or board
memberships.

2012—SB 184 SA 1. Requires lobbyists to report the Bill numbers on which they
lobby.

2014—HB 303. Authorizes the electronic confirmation of a lobbyist’'s engagement.

2014—HB 304. Requires financial disclosures to be filed electronically.

2014—HB 307. Gave the PIC the power to make public the names of candidates
who have not filed their financial disclosure in advance of an election.

2014—HB 13 HA2. Prohibits former members of the GA from lobbying for one year.

2016—SB 125. Gave Commission Counsel the power to issue binding advisory
opinions if the Commission has not met for over 60 days.

Section 12-C. Please identify, list, and briefly describe any federal laws or
regulations that guide or otherwise directly affect the functions,
responsibilities, and operations of the entity.

N/A
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SECTION 13: PENDING & PROPOSED LEGISLATION

Section 13-A. Please list any currently proposed legislation (state and federal) that,
if passed, will directly impact the functions or operations of the entity. Please
indicate any bills that the entity is supporting or opposed.

The PIC does not support or oppose legislation unless it directly affects the
Commission’s ability to meet its statutory duties. The PIC is not aware of any legislation
pending during the General Assembly’s current session (152"9) that would directly
impact the PIC’s functions or operations. During the past session (151%) there was an
Inspector General Bill that the PIC had concerns would overlap with the PIC’s
jurisdiction.

SECTION 14: FISCAL INFORMATION

Section 14-A. Complete the following chart to provide the entity’s actual revenue
for fiscal years 2021 and 2022 and budgeted revenue for fiscal year 2023. Also
indicate the source of funds (i.e., general fund, federal funds, special funds, etc.).

Revenue:
Fiscal Year Source of Funds Amount

FY2023 (budgeted)
General Funds $ 190,600.00
Federal Funds $0.00
Special Funds $ 6000.00
TOTAL: $ 196,600.00

FY2022 (actual)
General Funds $ 188,800.00
Federal Funds $0.00
Special Funds $ 6,000.00
TOTAL: $ 194,800.00

FY2021 (actual)
General Funds $188,700.00
Federal Funds $0.00
Special Funds $6,000.00
TOTAL: $194,700.00

Section 14-B. If the entity receives federal funds, including grants, please indicate

the following:

N/A

Total amount of federal funds.

Type of federal fund.
State/Federal Match Ratio.
State Share of Dollars.
Federal Share of Dollars.
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Section 14-C. Does the entity collect any fees or fines? Provide information on any
fines or fees collected by the entity. Modify chart rows as needed.

Description of Fine | Current Fine Number of Fine or Fee Where is the Fine or Fee
or Fee or Fee $$ Persons or Revenue Revenue Deposited?
Entities Paying $$ (i.e., general fund,
Fine or Fee special fund)
Lobbyist late fees $25-$100 Varies greatly-around | Est. $6k per year Special fund
20
CY 2023 2760.00 Special fund
CY 2022 4610.00 Special fund
CY 2021 1265.00 Special fund

Yes. 29 Del. C. 5839

(c) Any person who fails to file an authorization or report, as required by this
subchapter shall be deemed to have voluntarily cancelled registration as a
lobbyist and shall be prohibited from reregistering or acting as a lobbyist until all
delinquent authorizations and/or reports have been filed. Any person who fails to
timely file a report pursuant to § 5835 of this title shall pay a late fee of $25 for
the first day and $10 for each subsequent day the report is delinquent. The
maximum late filing fee shall be $100. The Commission may waive the late filing
fee if the Commission determines that the circumstances make imposition of the
fee inappropriate. The fee(s) is payable through the Public Integrity Reporting
System database maintained by the Commission. All revenue generated by the
late filing fees shall be deposited in an appropriated special fund account for the
Commission. These funds shall be used to fund all costs necessary to defray the
expenses of administration of § 5835 of this title.

Section 14-D. Has the entity conducted a financial analysis to determine if the
current fees are sufficient to cover the cost of the administrative activity related to
each? Do the current fees or fines need to be updated or revised? Please explain,
indicating whether the fees or charges can be changed directly by the entity or if
legislative approval is required.

Yes, the amount of the late fee is commensurate with the amount of administrative effort
required to administer delinquent lobbyist accounts. Legislative approval would be
needed to change the amount of the late fee because it the amount is written into the
statute.

Section 14-E. Complete the following chart to provide the entity’s actual
expenditures for fiscal years 2021 and 2022 and budgeted expenditures for fiscal
year 2023. Also indicate the source of expenditures (i.e., general fund, federal fund,
special fund, etc.).
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Expenditures:

Fiscal Year Source of Funds Amount

FY2023 (budgeted)
General Funds $190,600.00
Federal Funds $0.00
Special Funds $6000.00
TOTAL: $196,600.00

FY2022 (actual)
General Funds $156,193.10
Federal Funds $0.00
Special Funds $5,290.00
TOTAL: $161,483.10

FY2021 (actual)
General Funds $166,134.98
Federal Funds $0.00
Special Funds $3,660.00
TOTAL: $169,794.98

Section 14-F. Provide a detailed breakdown of fiscal year 2023 budgeted expenses.
Modify chart rows as needed.

Breakdown of fiscal year 2023 budgeted expenses:

Line Iltem Source(s) Amount of Expenditures
Personnel General 172,200.00
Travel General 2,600.00
Contractual General 9,300.00
Supplies General 6,500.00

Total: $190,600.00

Section 14-G. Within the last three fiscal years, have there been any external factors
that have positively or negatively impacted the entity’s revenue or expenditures?

COVID for fiscal years 2020 and 2021. Resulted in a drop of incoming lobbyist late fee
revenue of about 50%.
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SECTION 15: LICENSING PROCESS

Section 15 of the Self-Report may not be applicable. This section will apply if the
entity reviews applications and/or issues licenses. If unsure, please contact JLOSC
staff.

» If this section is applicable, answer all questions in Section 15.

» If this section is not applicable, write below that the entity does not review
applications or issue licenses, and skip to Section 16.

We do not issue licenses.

Section 15-A. Please list each of the licenses, certificates, or approval notices
issued by the entity and include the following information:

. Indicate how many are currently licensed, and whether an
individual or institution receives the license.

. Standard date of and requirements for renewal.

. Criteria for determining qualifications for licensure.

. Period for which alicense is valid.

Section 15-B. Please provide the following data for each license, certificate, or
approval notice issued by the entity during calendar years 2020, 2021, 2022, and
2023 (to date). Include additional charts, if necessary:

Name of license issued by the entity:

# of License | # of License # of # of # of
Applications | Applications | Licenses Licenses Licenses
Received Approved Issued Rejected Revoked
Calendar 0 0 0 0 0
Year 2020
Calendar 0 0 0 0 0
Year 2021
Calendar 0 0 0 0 0
Year 2022
Current 0 0 0 0 0
Calendar
Year 2023
(to date)

Name of license issued by the entity:
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# of License | # of License # of # of # of
Applications | Applications | Licenses Licenses Licenses
Received Approved Issued Rejected Revoked
Calendar 0 0 0 0 0
Year 2020
Calendar 0 0 0 0 0
Year 2021
Calendar 0 0 0 0 0
Year 2022
Current 0 0 0 0 0
Calendar
Year 2023
(to date)

Section 15-C. Do licenses issued by the entity have reciprocity or endorsement
agreements with Delaware? If so, provide a list of all states and jurisdictions that
have licensing reciprocity or endorsement agreements with Delaware. Indicate if
the entity requires a signhed agreement or endorsement from another state or
jurisdiction before a Delaware license is issued?

Application Fees:

Section 15-D. Are any application fees collected by the entity? If so, complete the
chart below. Modify chart rows as needed.

Fee Type Application Fee

Section 15-E. If application fees are collected, when are fees due? Where are fees
deposited? What happens if the fee is not paid? Are there any reduced fee options?

Section 15-F. If application fees are collected, has the entity conducted a financial
analysis to determine if the current application fees are sufficient to cover the cost
of processing applications? Do the current application fees need to be updated or
revised? Please explain, indicating whether the application fees can be changed
directly by the entity or if legislative approval is required.

Application Process:
Section 15-G: Describe the application review process. Include where applications
are obtained. Who reviews applications? How are applicants informed of

decisions?

Examinations:
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Section 15-H. If there is an examination requirement to obtain a license, address
the following questions:

1. Is the examination written, oral, or both?

2. Is a standardized national examination used?
3. Who develops and scores the exam?

4. Are all aspects of the examination validated?

5. Who administers the exam, where is it administered, and how often
is the exam given?

6. During each of the previous three calendar years, how many persons
sat for an exam, and of those, how many successfully passed?

SECTION 16: RECONSIDERATION, APPEAL, SANCTIONS, REVOCATION

Reconsideration:

Section 16-A: Is there a process for application or entity decision reconsideration
(a process prior to a formal appeal, sometimes referred to as an administrative
reconsideration)? This could also apply to reconsidering budget decisions made
by the entity. If so, please explain.

Yes, if the applicant disagrees with the advice given in an advisory opinion, they may
ask for a reconsideration. A reconsideration allows the applicant to explain why they
disagree with the decision and also for the Commission to elicit additional facts that
may, or may not, change the decision. There is no statutory authority, it is a
consideration that the PIC extends with the knowledge that it is possible for people to
misunderstand one another.

If a respondent to a complaint has been found in violation after a hearing, they may
request a reconsideration. PIC Rules IV(P)—8 DE Reg. 710 (11/1/04).

Appeal:

Section 16-B: Can an applicant, group, or individual appeal an entity decision? If
so, explain the process for appeal.

29 Del. C. § 5810A. Judicial review.

In the event that the Commission finds that any person has violated any provision of
this chapter, said person shall have a right of appeal to Superior Court of any such
finding and of any sanctions imposed with respect thereto by filing a notice of appeal
with the Superior Court within 30 days of the final action by the Commission in a
particular case. The appeal shall be on the record without a trial de novo. If the Court
determines that the record is insufficient for its review, it shall remand the case to the
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Commission for further proceedings on the record. The Court’s review, in the
absence of actual fraud, shall be limited to a determination of whether the
Commission’s decision was supported by substantial evidence on the record. The
burden of proof in any such appeal shall be on the appellant.

Sanctions:

Section 16-C: Can the entity issue sanctions? If so, explain the sanction process.
Yes, they may only be issued after a formal finding of a violation of the Code of Conduct
after a hearing. Sanctions are decided upon by the Commission. They range from an
administrative sanction (i.e., a letter in a personnel file) to termination. When advised

that the PIC will pursue termination, most applicants resign. When called for, 29 Del. C.
§ 5805 allows for criminal sanctions which must be pursued by the AG’s office.

Revocation:

Section 16-D: Does the entity have a revocation process? If so, explain the
process.

No.

SECTION 17: SELF-REPORT AUTHOR(S)

Section 17-A: Include all Self-Report author(s) and contact information below.

> All Self-Report author(s) listed below certify the information supplied in
this Self-Report is correct to the best of their ability.

o Reminder to entity under review: Any updates or corrections to Self-
Report contents and entity information must be submitted to JLOSC
staff in a timely manner during the entire period of review.

Section 17-B: This Self-Report was submitted to JLOSC staff on: May 12, 2023.

Digitally signed by Deborah J.
Deborah J.  weues

DN: cn=Deborah J. Moreau, Esq,,  Deborah J. Moreau, Esq.

M O rea u o=State of Delaware, ou=Public Commission Counsel
I Integrity Commission,
email=deborah.moreau@delawar
Esq e.gov, c=US
* Date: 2023.05.12 14:58:23 -04'00"
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The News Journa (W m ngton, De aware) - 7 May 1989, Sun -

Pressure mounting
for state to tighten
lagging ethics code

BY JEFF MONTGOMERY
Dover Bureau reporter

Delaware trails its neighbors
and much of the nation in tight-
ening ethics rules for public offi-
cials, but a push is on to enact a
new state ethics code by June 30.

Senate leaders from both par-
ties have already asked the Dela-
ware State Bar Association to
draft the overhaul. Bar associa-
tion members said they are wait-
ing for a similar request from the
House before starting the effort.

Shortcomings in Delaware’s
ethics code came into sharp focus
last week, when a Senate panel
wrapped up a long and sometimes
wrenching probe into allegations

® Text of Senate panel’s
report on transportation
probe, A10

® Editorial, K2

of conflicts of interest and influ-
ence-peddling in the Department
of Transportation.

Common Cause of Delaware
has meanwhile already prepared
its own detailed bill, which covers
ethics, conflicts of interest, finan-
cial disclosures and gifts or cam-
paign contributions from lobby-

See ETHICS — A13
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The News Journa (W m ngton, De aware) -

7 May 1989, Sun -

Ethics

* Continued from A1l

ists. The public interest group's
proposal would apply to all levels
of governments, including state
and local agencies and school
boards.

Both efforts could lead to for-
mation of a separate commission
to oversee and enforce the state's
ethics laws. Most states, includ-
ing Maryland, Pennsylvania and
New Jersey, already rely on inde-
pendent pnnels as does the fed-
eral government

“You could go back to any of
the [ethics) problems we've had in
the last few years, and all of us
said the same thing: 'The code is
not clear,” said Sen. Ruth Ann
Minner, D-Milford, who is leading
the current effort and Who spon-
sored an ethics bill for legislators
in 1987

“There are no precise defini-
tions, and the provisions are
spread all !hmugh the code.”
Minner said. "It needs to be cohe-
sive, so everybody knows what
the standards are, and there won't
be any question.”

Last week, the Senate Select
Committee on Transportation an-
nounced that its probe found
‘nothing illegal or unethical” in
Transportation Secretary Kermit
H. Justice's conduct. The commit-
tee nevertheless said Justice "may
have exercised poor judgment,” in
dealings with a family friend who
stood to benefit from state high-
way projects

Clearer and better-administered
rules for state officials may have
settled questions about Justice
relations with a developer friend
long ago. committee members said
later. The panel made an over
haul of the state's ethics code its
first recommendation in a report
on the investigation

“I think the feeling was there
are some areas of lhv code that
wre a little vague,” Sen. Richard
A. Hauge, R-Gordon Heights, a
member of the investigative com

mittee, said. He pointed out that
some public officials are now per-
mitted, but not required, to seek
rulings on potential conflicts.
“"We found, in trying to look at
the current apparatus, that the

guidance in the code is kind of

sketchy,” said Ralph K. Durstein
IT1, & former chairman of Common
Cause of Delaware and a current
member of the group's steering
committee, "There are a lot of
situations, to be fair to the people
involved, where you have to rely
on seat-of-the-pants guidance.”

The state’'s generally worded
ethics and conflict of interest
rules take up fewer than three
pages in the Delaware Code, In-
terpretation and enforcement was
largely left to the state Personnel
Commission, which mainly serves
as a referee and policy-making
body for the statewide merit sys.
tem.

Many states and the federal
government rely on more-detailed
standards for official conduct, and
statewide ethics boards or com-
missions for enforcement, Mary-
land, Pennsylvania and New Jer-
sey each maintain permanent
ethice agencies. The laws in
Maryland and Pennsylvania ex-
tend to local government officials.

The federal government main-
tains its own Office of Goves
ment Ethics to supervise execu-
tive branch employees and
enforce federal ethics rules, Fed-
eral judges and members of Con-
gress are subject to oversight by
separate ethics panels.

'd say Delaware is certainly
in the mmnm\ as far as ethics i3
concerned,” said Joyce A. Bull-
ock, a research assistant for the
Council of State Governments in
Lexington, Ky.,
an annual report on state ethics
programs, “It's become the excep-
tion for a state not to have a
board or commission in the area
of ethics and financial disclo-
sure.”

The Senate Select Committee
report recommended that all pub-
lic officials seek a Personnel Com-

and the editor of

mission ruling when “presented
with a situation involving deal
ings or negotiations with personal
friends that could raise an ap-
pearance of lmpropnuv ' They
also recommended requiring all
cabinet officials to read the
state’s ethics laws, and sign a doc-
ument confirming the review.
Gov. Castle last week said he
was untroubled by the recommen-
dation for Personnel Commission
review. But he disagreed with the
mmmltlee~ finding that Justice
‘may” have usged poor judgment.
“I've read the code before, and

SRS s RO
Senate leaders have asked

ociation

the state Bar A
to draft an overhaul of

the new ethicscode by
June 30. o

from my reading of it, it would
appear pretty straightforward,"
Castle said, adding later: "I think
the report just made general sug-
gestions that apply to anybody in
public life, and it certainly applies
to my cabinet officers, in that
they should be familiar with any
existing ethics code, and frankly I
expect my cabinet officers to ad-
here to an even higher standard
than that.”

Legislators have also pointed
out that Delaware, a small state
where official, social and private
lives overlap, has unique prob-
lems

‘If you make it too stringent,
you really hamstring your cabinet
officials and your employees, and
you can't' get anything done,”
Hauge said. "It makes it very dif-
ficult, because you have to deal
with that very practical situation,
It’s a small state, and everybody
knows everybody else's business.”

Minner said she hopes to win
support for separate ethics legisla-

tion for lawmakers and other pub-
lic officials by June 30, pointing
out that she has been involved in
the effort for about two years. But
she said she opposes attempts to
extend the rules to "every little
board and commission.”

House Majority Leader Joseph
R. Petrilli, R-Pike Creek Valley,
said he expects lawmakers will
use the Common Cause bill as a
starting point, and may ask the
bar association to develop a bill.
He declined to predict final pas-
sage before the General Assembly
ends the first half of the current
two-year legislative session on
June 30.

“T haven't been overwhelmed,
frankly, with ethics issues.” Pe-
trilli said. "It's been very minimal,
as compared to other issues. I'm
not so sure there's an outery for
. 1 don't think it's raised its
head above any of the other is
sues, at this pont,"

Minner said her proposal would
use as a springhoard legislation
developed by the Delaware State
Bar Association in 1887, That
measure included a detailed defi-
nition of circumstances that cre-
ate a conflict of interest, and
would have permanently estab
lished legislative ethics commit-
tees

The Common Cause plan would
establish a permanent State Eth
ics Review Commission, with
members subject to Senate confir-
mation, Staffing, investigations
and enforcement would be man-
aged through the Attorney Gener-
al's office; members would have a
range of sanctions available for
violations

The group's proposal spells out
in minute detail relatiopships and
activities that create conflicts of
interest, and includes restrictions
on employment of relatives and
movement of government employ
ees from public to some private
jobs.

Public officials would be re
quired to issue moredetailed fi
nancial disclosures under the bill

47

Page B 5



The News Journal (Wilming on, Delaware)

Sun May 7 1989

100 Mews dourl. Sunciey, Moy 7, 1980

Rmﬂmme&m&bdcommnomfmmhﬁon /

Lot Tuwndng, e viwe Sevm Seist
ies on T oo corpieted
- . o ovling
Tl m.u,l b - "-m- Deret

Tiowd Inierchasge éen with

e By Mews Jerml, e
1% Al

COMMITTEES yE0INGY

n.. u..-..“ HThel ixafle and Sursting

o .‘m for shagmees ard remder

....‘, PP p—

t s poseible that & cont/hese-
gubbesing The Prefiis On ST cosld ielvence thn
n.. New Relil R ~

- DELIC

x.n‘u. o 0 R

We wtrengly wge hat 3
8 ot of

- o
Apei 25, 21, the

48

Page B 6



The News Journal (Wilming on, Delaware) Sun May 7 1989

WO(MSenaleSobctO«mMonTrampomﬁon

o Conimsed! froem &

y 710

THE ROUTE 1 EEALIGNMENT | Aciess
AND INTERCHARGE ey
The Albystione

ey 0

exumm ndovd, the
b e
Jw s uu they v-m.«u [

Sewns A .
et S the »bies. The e

laged o sl

s searespondance o
will be do-

decnce that the &
Tors o th b
ol wum dxd ret rve.

= i

5o Ko 10
b a daes o perente B ¢
e i

the crmritine aradsdes

el
i e

The [bighvas| commtenction in
AL aren & iy Coetil

Vemnke Asseenc's Peachass of the )
erchercies M roetigy (e oty
.)4' ‘«f.“u,“t thes Cide o1 KxMecs ol ” ¢ s the i B DELOOT
sromdn 11 shoukd Sove Seen dune W © g e 0 oty
180 o rtaree st o e e years age. 1o abectual; extica i R it e

N it
1o vocurs amurraied privi
e fer brraell

Aeiereo w

) o 188, Mewen
b o reeen: fo

Vaing o€ mbentary vl

direusastarces (0 = Wb sieh

crptmate tray resuh b aay 1 o
3

o presioss dcus
itk . Dick hemck
4 eant

irg aamr, it wan s
i e e the e
*have the pofereace

- filban o o
Tingurwrares b the Didepes. 1 guieialn e o e
e 4 idgmece 0 the ener pacour: ven circy TRy of ey Shagplng cveer o

i a0l pution and | DELDOT s

nd
st 10 ey por.
ot M

e wih the hlw: v
derviamiing th

Fvery I ikvcloger s

49 PageB7



Arz ‘.

The News Journal (Wilming on, Delaware)

Sun May 7 1989

The Mows e, Subiy. Moy 1. 190

* Contirmnd from A1)

e 1mch of b e
i

s
“ ... e brgrrass

The Route Menelt

oy ekize of e
il ien s b

e e oyt e ot

1 No cmpieee (1) sl by

= ......,..n n.n.....
e

that be
el Ilmllr. m.-
ece of

n.. o eserpien for Mt
1 oibers

0o ke t 1 gt

EgpoﬂOlTheSemteSelectc_onﬂneoonmehﬂon

L THE US.
«‘:n T NRT DOVER. VTR

|Gt # onst e "..,...,w o«
KPR, waveed regrvecat e S

oury Fiocering e o

t| greng

DRLDOTS Cofes 1€ Procon.
™

rrnieer
The Sec

- s
et e Afcted by 8 bgh
¥ i

o n fegerts
- purt by lr.A n\lna Ao
e sereleed 33 (e v

Aer smievre he fcs, 30 Coment
e vl © rrom

o o e  the s
B publs. it prevalod

I THE_AcquEsTION 0¥ PROP:
Y KLEDN
=

,.‘m,,».,rq
Vo

Jeumal
that DELDOT wa

et oo cx mere u..; a UELDOT

ovekmes ves ...wm I

us Harvmy 4 By, &
Kogh of Ny Sec
a4 Seeix
(rg review soprmier Ny Borry
oot v Uy ke T, M.
Berrs sopreved (e Jewre gnce

o
b comoum m;'

b tras ot
i, The ot

evel W0 ges

o 1081 eas row aeetsl

e squiticn of K
o ol progerty. (he
Correiave conchude that IREDOT 64

¥, DELDOTS RIGHT.OF-WAY AC
GETITION P

DR :u Sectien s

W for shickn of bands far

wprveremert s Rl e

dretifud o tha

i

The satal the iraprs
serta s well menae

50

Page B 8




The News Journa (W m ngton, De aware) -

The News Journal, Sunday, May 7, 1989

A13

Report Of The Senate Select Committee on Transportation

*Continued from A12

then, the State is able to reach an agree
ment with landowners on acquisitions.

V1. SPENDING FOR RIGHT-OF-
WAY ACQUISITIONS

According to figures supplied by DEL-
DOT, while the number of parcels ac-
quired by the State has varied somewhat
from year to year, the amount of federal
and State funds spent on property acqui-
sitions_in Delaware has increased dra-
matically since 1985, Thus, in the com.
bined State and Federal fiscal years for
1966, 691 purcels were acquired at a cost
of $4,051,417. In federal fiscal year 1987
(October 1 to September 30), 280 parcels
were acquired at a cost of $5,034060. In
foderal fiscal year 1988, 322 parcels were
acquired at a cost of $14.245,859. In the
first six months of federal fiscal year 1089
Le., from October 1, 1968 to March 31,
1980), 193 parcels were acquired at a cost
of $14M42737. Of those acquisitions, 199

were 'made with State funds only, at a
cost of $12549,46.
As the acquisition of parcels for the

Route 13 Relief Route proceeds, the level
of State spending is expected to continue
at the level experienced in the first
months of fiscal year 1989 for at lest the
next five years

The complexity of the acquisitions for
which th Rightof-Way Section at DEL-
DOT s responsible has increased, partic
ularly with respect to the acquisition of
commercial properties for the Relief
Route. At the s time, the number of
stafl persons employed to deal with the
work hus decrensed. For example, the
number of staff review appraisers has
declined over the last 10 years or g0 from
s high of about , 0 the current
number, 4

DELDOT is having difficulty attract-
ing
to make a career with the Department,
particularly because it cannot compete
with the salaries offered in the private
sector. The FHWA requires assurance
that DELDOT's appraizal staff is capable
of performing its rghtol acquisition
function, and, at a minimum, efforts need
to be made to keep persoanel skills and
staffing at their current Jevels.

VIL. SUMMARY

Aftar reviewing the records and proce-
dures of the Department of 'Imu.‘[.mu
tion, holding hearings in each Count:
the express purp mviting :mblu
comment and input on the issues rised,

competent people who are prepared |

ing and taking
interested persons, umammg r"lﬂunl
documents, and % 6 numi

changes are needed in State law as a
result ot its study. The Committee’s rec

key witnesses publicly, the (‘ulmmlla is
| satisfied that there has been no illegal or
unethical conduct on the part of Secre-
tary .lwm or any member of the l)}lr
DOT =

As is more fully set forth in the forego-
ing report, the Committee did find, in the
course of its study, instances where the
corduct of the Secretary raised questions
worthy of inguiry. With regard to many
of these instances, the Committee feels
that in light of his acknowledged friend
ships with the principals involved. the
Secretary may have exercised pooe judg:
ment in taking an active role in these
matters. Nevertheless, the Committee has
found no evidence that ay exclusive pri-
vate benefit was gained by any individ-
ual a8 a result of the Secretary’s actions.

With respect to the original aims of
the Committee set forth in the introduc
tion to this report, the Committee con
ludes that

1) State tax dollars have not been
spent to provide roadways for favared
developers. And, after reviewing the ac
quisition process with its numerous audit
| points, the Committee s satisfied that
m. process has ot been manipalated by
for the ben.

ate interests.

DELDOT has not been paying in
prices for land acquisitions. On the
contrary, the most frequent complaints
beard by the Committee stemmed from
the “zero offers” made by DELDOT in
| connection with the Route 7 and Relief
| Route projects.

3) DELDOT practices and procedures
were in conformity with existing State
Law

4) There were conce
| Committee that the §

ns heard by the
retary was not
equally responsive to all citizen com
pluints received by his office. The Secre-
tary and other DELDOT officials testi
fied with respect to each of these
complaints that these calls were referred
by the Secretary to the “appropriate”
official for response and further that re
sponses were made at that level, Never
theless, it does appear from the record
that persons with personal ties to the
Secretary were able to meet with him.
That issue will be addressed mare fully
below ||nhrn~r the Committee reiter
ates that there is no evidence that such
persons umlul\ benefited from their rela.
tionship with the Secretary
5 The Committee believes

that

are set forth below

The Appearance Of Impropriety And
Access To The Secretary
Section 5805 of the State Code of Eth-
ics, provides in part:
| (a) Employees shall endeavor
to pursue a course conduﬂ
which will not raise suspi
among the public lhll he is
likely to be engaged in acts that
are in violation of his trust and
which will not reflect unfavor-
ably upon the State and its gov-
ernment.

LR
(d) No nmpln;rr(:lr) shall by his
conduct give reasonable basis
for the impression that any per- |
son can improperly influence
him or unduly enjoy his favor in
the performance s official
duties or that he is improperly
affected by the kinship, rnnk
position or influence of any per-
son.

Based 9 the facts set forth in the body
of this report, the Committee has con-
cluded that Secretary Kermit H. Justice
was not ‘improperly influenced by his
friendship with Frank E. Acierno or any

other person. The Committee believes,
however, that Mr. Acierno on one or
more occasions has i

sought to take
vantage of that relationship in his
uent dealings with the Department
linr..mrv‘m n

suffice to” demonstrate

of
One small example will
the
which the Committee is referring
nection with his acquisition of th
acre tract of land along Route 2 \ one

conduct to
on

half.

finds in the history of the correspondence
that Mr. Acierno, in dealing with DEL-
DOT officials, will send copies of his
correspondenee to the Secretary. In the
Committee’s view, that practice is an
apparent effort 1o exert pressure on the
officials with whom be is dealing di
rectly. His ponduct, then, unnecessarily
involved the Mary in matters prop.
erly left to the Secretary’s subordinates,
Another concern for the Commil
4% the relative access to the Secretary
6l’\jlv\|d by this friends as compared to
other members of the public. At public
hearings held last summer, the Commit
tee heard al complaints, from the
owner of Wk Furniture and other busi

n New Castle County that they
cuuld m( get satisfactory mpm-» from
the office of the Secretary. others

seem to be able to arrange meetings with
the Secretary when their interests are
affected. Admittedly, a developer like Mr
Acierno_has more trans with
DELDOT involving significant roadway
projects than the average citizen. How
ever, in the Committee's view that does
not justify the disparity in personal ac
cess 10 the Secretary

ions

In questioning the Secretary, the Com.
mittee found that, until last year, the
Secretary was not familiar with all of the
particulars of the State Code of Ethics
Section 5806(c) of the Code provides in
relevant part

(c) The State Personnel Com-
mission shall have the following
powers and duti

LR

(2) It shall render advisory opin-
jons upon the request of any
employee as to whether the
facts and circumstances of a
particular case constitute or will
constitute a violation or proba-
ble violation of the code of eth-
fes. If no advisory opinion is ren-
dered within 60 days after such
request and a complete state-
ment of such facts and circum-
stances is filed with the Com-
mission, it shall be deemed that
an advisory opinion was ren
dered and that the facts and cir-
cumstances of that particular
case do not comstitute a viola
tion of the cede of ethics. Such
an opinion rendered or deemed
rendered, until amended or re-
voked by the Commission, shall
be binding upon it on any subse-
quent complaint concerning any
employee who sought the opin-
ion and acted in reliance upon it
in good faith, unless material
facts were omitted for misstated
by the employee in the request
for the advisory opinion,

| The purpose of this provision is obvi
| ous. Public officinls. when faced with a
possible conflict of int that could
raise an appearance of impropriety
should not attempt to resolve that con
Mict for themselves, but r should
seok guidance from an impartial, ind
pendent source. That avenue is availak
| to the Secretary and other public offi
cials pursuant to §5805 (c).

The Committee recommends that the

Secretary refrain from any direct or indi- |

rect negotiations with Mr. Acierno on
| State business unless such actions are

approved by the State Personnel Com
mission pursuant to §6805(c). Further, the
Committee recommends that if the Secre.
tary, or any public official, is presented
with a situation involving dealings or

negotiations with personal friends that
could raise an appearance of impropriety
such individuals should first obtain an
independent opinion from the State Per

ission, rather than make a
n on the propriety of his
or her own conduct

The Committee's Recommendation
After its inquiry was under way the
Committee found that much of its time
wis spent examining the conduct of the
Secretary in light of news arty that
had been written about him. The work of
the Committee not advanced by
these articles which, upon examination,
were found either to be with,
asis in fact, or lacking in
information that was readily avs
Ne eless, the Committee was able to
complete its assignment and came to
agreement on the following recom
tions

1, The State Code of Ethics s in seri
ous need of revision, In the v of the
Committee, the public interest would be
best served if Jegislation revising 29 Del.
C. Chapter 58 is introduced in th
eral Assembly before the close of the
session this lum

At the very least, Cabinet-level offs
inle <hu|ll be required to sign a sworn

at they have read the State
of Bibicy ane are, faillar with ia

3. The General Assembly should re
quest that the Delaware State Bar of
Association assist the approp
mittees in the House and the
an « nation of the State's ¢
tion I

| advisable.

4 The Committee intends to study leg
islation relating to the form of notice to

be ,g ven to landowners prior to their
involversent in the rightof-way scquis.
tion process, The Committee further in-
tends to study permissible amendments

relating to the disparate treatment of
owners of single parcels versus owners of
multiple adjacent pun ks with respect to
“specinl benefits™ determinations.
|

5. DELDOT should promulgate regula-
tions to govern its procedures for re
sponding to citizen complaints,
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DELAWARE STATE BAR ASSOCIATION

, ALISON W, TUMAS

gooum WARD, JR. 706 Market Street Mall Ty e
reniient Post Office Box 1709
MICHAEL J. AICH oy 2 . C. BTEPHEN BIGLER
Preaiciend-Elect . Wilmington, Delaware 19899 Assistark o the President
HARVEY B. RUBENSTEIN Telephone: (302) 658-5278 or 1-800-282-7868 ARTHUR G. CONNOLLY, JR.
Vice President-si-L arge Fax: 668-5212 Immadiale Pasi Preaicdent
¥ PAT TROSTLE THE HONORABLE
Wsﬁummunmmuauv RANDY J. HOLLAND
JOHN T, JAYWORK R. FRANKLIN BALOTT;
Vice Presiient, Keni County BARBARA D, CROWELL
JAMES F. WAEHLER ‘ JOHN F. SCHMUTZ
Vioe Frea cent, Suatax Count MARY E. SHERLOCK
RAICHARD D. KIRK Exeoutive Commites
? Membeca-si-Large
ELNE,,
WILLLAM E. WiGGIN

ISRAEL J. FLOYD June 7, 1990 Exacutive Dirsctor
Treasurer

TO: Honorahle Richard S. Cordrey Honorable Terry R. Spence
Honorable Thomas B. Sharp Honorable Joseph R. Petrilli
Honorable Myrna L. Bair Honorable Orlande J. George, Jr.

FROM: Special Committee on Public Officials' Code of Conduct

This report is in response to a request from the
leadership of the 135th General Assembly for assistance in
drafting ethics 1legislation that would cover policy decision
making public officials.

The Delaware State Bar Association's Special
Committee on Public Officials' Code of Conduct has been
established by the President with the concurrence of the
Executive Committee of the Bar Association and has been
authorized to respond to requests from governmental bodies
for assistance in drafting ethics legislation. Neither the
President, the Executive Committee nor any other members
of the Bar Association review the reports of the Special
Committee. Accordingly, this report of the Special Committee
constitutes the views of the Special Committee only and does
not necessarily reflect the views of the President, the
Executive Committee or the Bar Association as a whole.

Your request indicated an intent that our proposed
legislation should provide rules for the Executive branch
of State government and for local government officials similar
to the rules we proposed in 1986 for the members of the General
Assembly.

Accompanying this report are the following:

Exhibit A. Memorandum entitled "Delaware Laws Affecting
the Conduct of State and Local Officials and Employees" dated
March 12, 1990, prepared by Ronald D. Smith, Esquire, which
describes the ethics laws currently existing which apply
to the Executive branch and to local government cofficials.
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Exhibit B. Proposed legislation which would replace existing
Subchapter I of Chapter 58, Title 29 Delaware Code. This
legislation would rewrite the existing conflict of interest
laws and code of conduct which now apply to the Executive
branch to make these rules as consistent as practicable with
the rules we proposed in 1986 for the General Assembly, As
under current law, this legislation would not apply to members
of the General Assembly or the judiciary. This legislation
would also declare the desire of the General Assembly that
all local governments adopt similar laws within two years.
At the end of that peried, a newly created State Ethics
Commission would report tc the General Assembly as to action
taken by 1local governments in this regard and would make
recommendations to the General Assembly as to further action
reguired. Exhibit B includes detailed commentary on the
proposed legislation.

Exhibit C. Clean copy of the proposed legislation contained
in Exhibit B without the commentary integrated therein.

Exhibit D. Proposed procedural rules for the State Ethics
Commission. These rules are preliminary in that they do
not purport to be comprehensive, They do, however, contain
the fundamental framework of Commission procedures which
are as similar as practicable to the procedural rules
recommended for the House and the Senate.

Exhibit E. Copy of this Cornmittee's June 17, 19B6 Report
regarding proposed Rules of TLegislative Conduct.

Exhibit F. Proposed amendment to Title 29 concerning
Legislative conflicts of interest and establishing House
and Senate Ethics Committees

Exhibit G. Proposed amendment to the financial disclosure
law

Exhibit H. Proposed Rules of the Senate
Exhibit I. Propeosed Rules of the House

Exhibits F - I are the same as our 1986 proposals
with minor revisions made to harmonize with +the proposed

legislation applicable to the Executive branch. These Exhibits
are marked up to highlight these revisions.
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As indicated in Mr. Smith's attached Memorandum,
currently existing Sections 5801-5808 of Title 29 include
a code of conduct and conflict of interest laws which are
applicable tc¢ the Executive branch and which cover matters
similar to those covered by our 19%86 proposal for the General
Assembly. Accordingly, our propecsal involves a revision
of Sections 5801-5808, These provisions apply to all employeces
and officials in the Executive branch and not 3just to policy
making officials.,

The code of conduct in existing state law is
administered by the State Personnel Commission. The Personnel
Commission also administers grievances for merit system
employees under Chapter 59 of Title 29, The Personnel
Commission, however, has no Jurisdiction over wviclations
of the conflict of interest laws; this 1is left to prosecution
by the Attorney General. Our proposal would create a new
State Ethics Commission which would have responsibility to
administer both the conflict of interest 1laws and the code

of conduct. The Ethics Commission could render advisory
opinions, grant waivers, determine violations and impose
or recommend sanctions. More serious violations would still

be subject to c¢riminal prosecution by the Attorney General.

Detailed commentary on the proposed revision of
Sections 5801-5808 is integrated into one copy of the text
of the proposed legislation which 1is appended as Exhibit
B. Commentary on the 1986 proposal for the General Assembly
is contained in our June 17, 1986 Report (Exhibit E).

We would be happy to provide you with additional
copies of +this Report in the event you wish to make it
available to other members of the General Assembly.

The Special Committee wishes to  express its
appreciation for the invaluable assistance of the following

persons 1in developing this proposal: Mathias J. Fallis,
State Personnel Director; Donald J. Whitely, Chairman, State
Personnel Commission; Ronald D, 8Smith, Esquire; Keith R.

Brady, Esqguire, Assistant Counsel to the Governor; Douglass
L.ee Mowrey, Deputy Attorney General assigned to the State
Personnel Commission; and Marsha Kramarck, Esquire, Assistant
Attorney General.

Resgpectfully submitted,

Ot St dand L
Charles 5. McDowell, Chairman
Robert T. Aulgur, Jr.

0. Francis Biondi
Richard R. Cooch
Craig B. Smith

W. Laird Stabler, Jr.
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CSM/cond-£inal - 6/7/90

Follow1ng is legislation proposed by the Delaware State
Bar Association's Special Committee on Public Officials' Code of
Conduct in regponse to a request from the leadership of the 135th
General Agsembly. The proposed legislation consists of conflict
of interest and code of conduct laws for all state employees and
officlals except for members of the General Assembly and the
judiclary and is largely a rewrite of existing §§ 5801-5808 of
Chapter 58, Title 29 which deals with the same subject matter.
The rewrite involves primarily a harmonizing of the existing laws
with the Special Committee's rules of conduct proposed for the
members of the General Assembly in 1986. References in the
"Comments" which follow are to the existing provisions of Chapter
58, Title 29 and to the Special Committee's 1986 Report to the
General Assembly. In some cases, in order to harmonize the
proposed laws for the legislative and executive branches of
government the Special Committee is also recommending certain
revisions to the rules proposed in 1986.

Sponsor:

BILL NO.

AN ACT TO AMEND CHAPTER 58, TITLE 29, DELAWARE CODE
RELATING TO A CODE OF CONDUCT FOR STATE EMPLOYEES, STATE
OFFICIALS AND CERTAIN LOCAL GOVERNMENTAL OFFICIALS.

BE IT ENACTED BY THE GENERAL ASSEMBELY OF THE STATE OF
DELAWARE:

Section 1. State Employees, Officers and Officials' Code of
Conduct. Amend Subchapter I, Chapter 58, Title 29, Delaware
Code, by striking Subchapter I in its entirety and substituting
in lieu thereof the following:

"Subchapter I. State Employees, Officers and Officials'
Code of Conduct. :

§5801. Short Title.

This Subchapter shall be known and may be cited as the
State Employees, QOfficers and Officials' Code of Conduct.

§5802. Legislative Findings and Statement of Policy.

The General Assembly finds and declares:

{1) In our democratic form of government, the conduct
of officers and employees of the State must hold the respect and

confidence of the pecople. They must, therefore, avoid conduct
which is in violation of their public trust or which creates a
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justifiable impression among the public that such trust is being
violated.

{2) To ensure propriety and to preserve public
confidence, officers and employees of the State must have the
benefit of specific standards to guide their conduct and of some
disciplinary mechanisms to guarantee uniform maintenance of those
standards. Some standards of this type are so vital to
government that violation thereof should subject the violator to
criminal penalties.

(3} In our democratic form of government, it is both
necessary and desirable that all citizens should he encouraged to
assume public office and employment, and that, therefore, the
activities of officers and employees of the State should not be
unduly circumscribed.

§53803. Construction.

This subchapter shall be construed to promote high
standards of ethical conduct in state government.

§5804. Definitions.
For the purposes of this subchapter:

"Close relative" means a person's parents, spouse,
children {natural or adopted) and siblings of the whole and half-
blood.

"Commission" or "Ethiecs Commission" means the State
Ethics Commission established by this subchapter.

"Compensation" means any money, thing of value or any
other economic benefit of any kind or nature whatscever conferred
on or received by any person in return for services rendered or
to be rendered by himself or another.

A person has a "financial interest" in a private
enterprise if (i) he has a legal or equitable ownership interest
in the enterprise of more than 10% (1% or more in the case of a
corporation whose stock is regularly traded on an established
securities market) (ii) he is assoclated with the enterprise and
received from the enterprise during the last calendar year or
might reasonably be expected to receive from the enterprise
during the current or the next calendar year income in excess of
$5,000 for services as an employee, officer, director, trustee or
independent contractor; or (iii) he is a creditor of a private
enterprise in an amount equal to 10% or more of the debt of that
enterprise (1% or more in the case of a corporation whose
securities are regularly traded on an established securities
market).
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“Matter" means any application, petition, request,
business dealing or transaction of any sort.

"Person" means an individual, partnership, corporation,
trust, joint venture and any other association of individuals or
entities.

"Private enterprise" means any activity conducted by any
person, whether conducted for profit or not for profit and
includes the ownership of real or personal property; provided
that private enterprise does not include any activity of the
State or of any political subdivision or of any agency, authority
- or instrumentality thereof.

"State" means the State of Delaware and includes any
state agency.

"State agency" means any office, department, board,
commisgion, committee, court, school district, board of education
and all public bodies existing by virtue of an act of the General
Assembly or of the Constitution of the State, excepting only
political subdivisions of the State, their agencies and other
public agencies not specifically included in this definition
which exist by virtue of state law, and whose jurisdiction (i) is
limited to a political subdivision of the State or to a portion
thereof, or (ii) extends beyond the boundaries of the State.

"State employee" means any person (A) who receives
compensation as an employee of a state agency or (B) who serves
as an appointed member, trustee, director or the like of any
state agency and who receives or reasonably expects to receive
more than $5,000 in compensation for such service in a calendar
year (not including any reimbursement for expenses); provided
that "state employee" does not include (i) members of the General
Assembly; (ii) the Chief Justice and Associate Justices of the
Supreme Court, (iii) the Chancellor and Vice-Chancellors of the
Court of Chancery, (iv) the President Judge and Associate Judges
of Superior Court, (v) the Chief Judge and Associate Judges of
Family Court, (vi) the Chief Judge and Resident Judges of the
Court of Common Pleas, (vii) the Chief Judge and Associate Judges
of Municipal Court, (viii) the Chief Magistrate and Justices of
the Peace, (ix) state officers, or (x) honorary state officials.

"State officer" means any person who is required by
Subchapter II of this Chapter to file a financial disclosure
statement but does not include (i) members of the General
Agsembly, (ii) the Chief Justice and Associate Justices of the
Supreme Court, (iii) the Chancellor and Vice-Chancellors of the
Court of Chancery, (iv) the President Judge and Associate Judges
of Superior Court, (v) the Chief Judge and Associate Judges of
Family Court, (vi) the Chief Judge and Resident Judges of the
Court of Common Pleas, (vii) the Chief Judge and Assoclate Judges
of Municipal Court or (viii) the Chief Magistrate and Justices of
the Peace.
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"Honorary state official” means a person who serves as
an appointed member, trustee, director or the like of any state
agency and who receives or reasonably expects to receive not more
than $5,000 in compensation for such service in a calendar year
{(not including any reimbursement for expenses).

Comment: The definitions of "close relative,"
"financial interest," "person™ and "private
enterprise" are the same as those proposed in
the rules for the General Assembly. The
definitions of "compensation" and "state
agency" are the same as existing §§5803(2) and
(7). Por the purposes of this legislation,
all state employees and officials (except for
members of the General Assembly and the
judiciary who are excluded) are divided into
three categories: "honorary state officials"
means appointed officials who receive no more
than $5,000 in annual compensation; "state
officers” means those high level employees and
officials who are required to file financial
disclosure statements under §5813 of Title 29;
and "state employees" means all other covered
employees who are not either "state officers®
or "honorary state officials." Most of the
proposed laws apply equally to all covered
employees and officials. However, in certain
cases there are more restrictions on the
activities of "state officers" and fewer
restrictions on the activities of "honorary
state officials."”

§5805. Prohibitions Relating To Conflicts Of Interest.

(a) Restrictions on exercise of officidl authority.

(1) No state employee, state officer or honorary
state official may participate on behalf of the State in the
review or disposition of any matter pending bhefore the State in
which he has a personal or private interest provided that, upon
request from any person with official responsibility with respect
to the matter, any such person who has such a personal or private
interest may nevertheless respond to questions concerning any
such matter, A personal or private interest in a matter is an
interest which tends to impair a person's independence of
judgment in the performance of his duties with respect to that
matter.

(ii) A person has an interest which tends to
impair his independence of judgment in the performance of his
duties with respect to any matter when:
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(a) any action or inaction with respect
to the matter would result in a financial benefit or detriment to
accrue to the person or a close relative to a greater extent than
such benefit or detriment would accrue to others who are members
of the same class or group of persons, or

(b) the person or a close relative has a
financial 1nterest in a private enterprise which enterprise or
interest would be affected by any action or inaction on a matter
to a lesser or greater extent than like enterprises or other
interests in the same enterprise.

(iii) 1In any case where a person has a statutory
responsibility with respect to action or non-action on any matter
where he has a personal or private interest and there is no
provision for the delegation of such responsibility to another
person, the person may exercise responsibility with respect to
such matter provided that, promptly after becoming aware of such
conflict of interest, he files a written statement with the
Ethics Commission fully disclosing the personal or private
interest and explaining why it is not possible to delegate
responsibility for the matter to another person.

Comment: This provision deals with a subject
matter similar to that now dealt with in
existing §§5804(e), 5805(b) and (c). The
proposed provision adopts definitions and
concepts similar to those in our proposal with
respect to the General Assembly and
restrictions relating to a "personal or
private interest."

{b) Restrictions On Representing Another's Interest
Before The State.

(1) No state employee, state officer or honorary
state official may represent or otherwise.assist any private
enterprise with respect to any matter before the state agency
with which the employee, officer or official is associated by
employment or appointment,

Comment: This provision is essentially the
same as existing §5804(b).

(1ii) No state officer may represent or otherwise
assist any private enterprise with respect to any matter before
the State.

Comment: This clause (ii) deals with conduct
similar to that described in existing
§§5804(a) and (c) except that this clause (ii)
would apply only to "state officers."
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(iii) This subsection shall not preclude any state
employee, state officer or honorary state official from appearing
before the State or otherwise assisting any private enterprise
with respect to any matter in the exercise of his official
duties.

(c¢) - Restrictions On Contracting With The State. No
state employee, no state officer and no private enterprise in
which a state employee or state officer has a legal or equitable
ownership of more than 10% (more than 1% in the case of a
corporation whose stock is regularly traded on an established
securities market) shall enter into any contract with the State
{other than an employment contract) unless such contract was made
or let after public notice and competitive bidding; provided that
such notice and bidding requirements shall not apply to contracts
not involving more than $2,000 per year if the terms of such
contract reflect arms' length negotiations. ‘

Comment: This provision is similar to
existing §5804(d) except for the addition of
the arms' length requirement to the exception
from public bidding.

(d) Post Employment Restrictions. No person who has
served as a state employee, state officer or honorary state
official shall represent or otherwise assist any private
enterprise on any matter involving the State, for a period of two
years after termination of his employment or appointed status
with the State, if he gave an opinion, conducted an investigation
or otherwise was directly and materially responsible for such
matter in the course of his official duties as a state employee,
officer or official.

Comment: This provision is substantially the
same as existing §5804(f). The literal
application of this provision could be quite
broad "and could impose unintended and
unnecessary restrictions. The waiver
provisions of Section 5807 could be employed
to resolve any such unnecessary restrictions.

(e) Unauthorized Disclosure Of Confidential
Information. HNo person shall disclose any information required
to be maintained confidential by the Commission under Sections
5806(d), 5807(b) or (d) or 5810(h}.

Comment: This provision is similar to
existing §5808(e) except that a violation of
this provision would be subject to criminal
penalties.
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(£) Criminal Sanctions.

(i) Any person who knowingly or willfully violates
any provision of this Section shall be gullty of a misdemeanor,
punishable for each such violation by imprisonment of not more
than cne year and by a fine not to exceed $10,000,

(1i) A prosecution for a violation of this Section
shall be subject to the time limitations of Title 11 Delaware
Code Section 205.

(1ii) The Superior Court shall have exclusive
jurisdiction over prosecution for all criminal violations of this
Section.

Comment: Subsection (f) replaces existing
§5804(h) which gives a court discretion to
impose any fine or penalty. The proposal
specifies limits on fines and sentences,
provides a statute of limitations on
prosecutions and confers exclusive
jurisdiction for criminal prosecutions on the
Superior Court. :

(g) Contracts Voidable By Court Action. In addition to
any other penalty provided by law, any contract entered into by
any state agency in violation of this subchapter shall be
voidable by the state agency; provided that in determining
whether any court action should be taken to void such a contract
pursuant to this subsection, the state agency shall consider the
interests of innocent third parties who may be damaged thereby.
Any court action to void any transaction must be initiated within
30 days after the state agency involved has, or should have,
knowledge of such wviolation.

Comment: Same as existing §5807.
§5806. Code of Conduct.

(a) Each state employee, state officer and honorary
state official shall endeavor to pursue a course of conduct which
will not raise suspicion among the public that he is engaging in
acts which are in violation of his public trust and which will
not reflect unfavorably upon the State and its government.

Comment: Same as existing §5805(a).

{b) No state employee, state officer or honorary state
official shall have any interest in any private enterprise nor
shall he incur any obligation of any nature which is in
substantial conflict with the proper performance of his duties in
the public interest. No state employee, state officer or
honorary state official shall accept other employment, any
compensation, gift, payment of expenses or any other thing of
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monetary value under circumstances in which such acceptance may
result in any of the following:

(i) impairment of independence of judgment in the
exercise of official duties;

“{ii) an undertaking to give preferential treatment
to any person;

(iii) the making of a governmental decision
outside official channels; or

{iv) any adverse effect on the confidence of the
public in the integrity of the government of the State.

Comment: Substantially the same as existing §5805(b).

(c) No state employee, state officer, or honorary state
official shall acquire a financial interest in any private
enterprise which he has reason to believe may be directly
involved in decisions to be made by him in an official capacity
on behalf of the State.

Comment: Similar to existing §5805{e).

(d) Any state employee or state officer who has a
financial interest in any private enterprise which is subject to
the regulatory jurisdiction of, or does business with, any state
agency (and any honorary state official who has a financial
interest in any private enterprise which is subject to the
regulatory jurisdiction of, or does business with, the state
agency on which he serves as an appointee) shall file with the
Ethics Commission a written statement fully disclosing the
same. Such disclosure shall be confidential and the Ethics
Commission shall not release such disclosed information, except
as may be necessary for the enforcement of this subchapter. The
filing of such disclosure statement shall be a condition of
commencing and continuing employment or appointed status with the
State,

Comment: Similar to existing §5806(f) except
more limited disclosure by honorary state
officials.

(e) No state employee, state officer or honorary state
official shall use his public office to secure unwarranted
privileges, private advancement or gain,

Comment: Similar to existing §5805(qg).

(£) No state employee, state officer or honorary state

official shall engage in any activity beyond the scope of his
public position which might reasonably be expected to require or
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induce him to disclose confidential information acguired by him
by reason of his public position.

Comment: Same as existing §5805(h).

(g) No state employee, state officer or honorary state
official shall, beyond the scope of his public position, disclose
confidential information gained by reason of his public position
nor shall he otherwise use such information for persconal gain or
benefit.

Comment: Same as existing §5805(i).

(h) No state employee, state officer or honorary state
official, in the course of his public responsibilities, shall use
the granting of sexual favors as a condition, either explicit or
implicit, for an individual's favorable treatment by that person
or a state agency.

Comment: Same as existing §5805(1).
§5807. Waivers of Restrictions and Advisory Opinions.

(a) VNotwithstanding the provisions of Sections 5805 and
5806 of this Title, upon the written request of any state agency
or of any individual who is or was a state employee, state
officer or honorary state official, the Ethics Commission may
grant a walver to the specific prohibitions contained therein 1if
the Ethics Commission determines that the literal application of
such prohibition in a particular case is not necessary to achieve
the public purposes of this chapter or would result in an undue
hardship on any employee, officer, official or state agency. Any
such waiver may be granted only by written decision of the Ethics
Commission. Any person who acts in good faith reliance upon any
such wailver decision shall not be subject to discipline or other
sanction hereunder with respect to the matters covered by the
waiver decision provided there was a full disclosure to the
Ethics Commission of all material facts necessary for the waiver
decision.

(b) Any application for a waiver, any proceedlngs and
any decision with respect thereto shall be maintained
confidential by the Commission provided that (i) public
disclosure shall be made by the Commission upon the written
request of the applicant, (ii) the Commission may make such
public disclosure as it determines is required in connection with
the prosecution of any violation of this subchapter (iii) the
Commission shall report to appropriate federal and State
authorities substantial evidence of any criminal violation which
may come to its attention, and {iv) in the event that a waiver is
granted, the waiver decision and the record of all proceedings
relating thereto shall be open to public inspection.
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INTRODUCTION

This memorandum discusses the laws which affect the conduct
of public officials and employees in Delaware, This memorandum
'qlso discusses laws which regulate the cbnduct of the
Legislative and Judicial branches of State government,
Incorporated into this document is the memorandum of
Robert T. Adlgur, Jr., Esquire,, dated June 9, 1989 by Lewis C.

Ledyard, II1I.
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PART I

LAWS AFFECTING STATE EMPLOYEES

The conduct of state employees who are neither judges nor
legi%@brs is governed by the Delaware Code. The legislature has
enacted 29 Del,C., §5804 which prohibits state employees from
engaging in certain activities which would produce conflicts of
his official duties. The legislature has also adopted 29 Del.C,
§5805 which establishes a code of ethics that governs the
conduct of state employees. These statutes are designed to
promote ethical behavior by state employees and to increase
public confidence and trust in the state government.

A. Conduct of State Employees

For the purposes of these statutes 29 Del.C, §5803(4)

defines "employee®™ to be:
Any person who has been elected or appointed
to any state agency or who received compensation
for services to the same but does not include
members of the General Assembly, Justices of the
Supreme Court, the judges of any court, the
Chancellor, Vice Chancellors, Jjustices of the
peace and the Directors of the PDelaware Solid
Waste Authority.

These laws specifically exempt the Legislature and the
Judiciary from their application, The members of the General
Assembly are governed by the rules of each house, The members
of the Judiciary are governed by The Delaware Judge's Code of

Judicial Conduct,
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1. Conflicts of Interest
Regarding conflicts of interest, 29 Del.C. §5804, in brief,
provides:

a., No.employee nor any business in which he has a
financial interest may render services to anyone other than the
state regarding the negotiations for the acquisition of real
property by a state agency.

b, No employee nor any business in which he has a
financial interest shall render any services to anyone other
than the state in connection with any matter before a state
agency in which such employee holds employment.

c, No employee shall receive compensation for services
rendered to anyone other than the state in matters concerning:

(1) Any proceeding before any state agency in the
disposition of which the state has a financial interest and
which disposition is contested by the state; or

(2) Any appeal from a ruling made by a state
agency.

d, No employee or any business in which he has more
than a 10% interest shall enter into an agreement exceeding the
value of §2,000,00 per year awarded by any state agency, unless
such agreement was made after public notice and competitive
bidding,

e. No employee shall act as an agent of the state in

the transaction of business with himself or his business,
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fe« NoO employee shall render services to anyone other
than the state, within two years-after the termination of his
employment with the state, in connection with anhy proéeeding
with which he was directly involved in the course of his duties,

gde No employee who was responsible for the expenditure
of funds under the state medicaid plan shall, within two years
of his termination’ of employment, seek to influence‘the
administration of such plan,

Any employee who violates any provisiohs of this section
shall be fined in such amount or imprisoned for such term or
both as the court in its discretion may determine,

2. Code of Ethics

The code of ethics, 292 Del.C. §5805, lays down broad rules
which govern the conduct of state employees. 1In brief it
provides:

a. An employee should pursue a course of conduct that
will not raise public suspicion that he is acting improperly and
that will not reflect unfavorably upon the state and its
government,

b. An employee shall not purposely involve himself in
any matter which is in substantial conflict with the performance
of his official duties., An employee shall not engage in any
transaction which would:

(1) Impair the employee's independence of judgment

in the exercise of his official duties; or
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{2) Cause preferential treatment to be given to
any individual; or

(3} Impede government efficiency or economy; or

{(4) Cause the circumventing of officials channels
in the making of a government decision; or

(5) Have an adverse effect on the confidence of
the public in the integrity of the government of the state,

C., No employee shall act as an agent of the state in
any transaction with any business in which he has a financial
interest if that transaction might tend to conflict with the
discharge of his official duties,

d. No employee shall, by his conduct, give the
impression that he may be improperly influenced in the
performance of his duties,

e, No employee shall invest in any business which he
reasonably believes may be directly involved in decisions to be
made bf him or which would otherwise create a substantial
conflict between his public duty and private investment.

f. No émbloyee shall;

(1) have a finanéial interest of $1,000.00 or more
in, or

(2) be an officer or director of, or

(3) have an unsecured lcan exceeding $§5,000.00
from, |
any business which is regulated by or does business with the
state agency in which he holds employment.

-5

72



de A&n employee may not use his official position to
secure unwarranted preferential treatment for himself or others.

he An employee may not participate in an activity
which would require or induce him to disclose confidential
information acquired by him due to his status as an employee,

i, An employee is not permitted to disclose
confidential information or use such information for personal
gain,

j« No employee or an employee's business may sell
goods or services to the state agency by which he is employed.

ke NoO employee who is responsible for the expenditure
of funds from the state medicaid plan may seek to influence the
administration of such plan within two years after the date of
his termination of employment,

l., No employee may condition preferential treatment of
an individual upon the granting of sexual favors.

However, 29 Del.C, §5806, states that the code of
ethics shall not be construed to:

a. Prohibit a business in which an employee 1is
engaged from transacting business with‘a state agency if the
employee dées not share in the profits, either directly or
indirectly, which result from such transaction;:

b. Prohibit any transaction by an employee merely
by reason of his owﬁership of corporate bonds or stocks which
are bought or sold through a nationally register securities

exchange;
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¢. Prohibit participation in charitable,
feligious, nonprofit, educational, public service or civic
organizations or the activities of national or state political
parties;

d. Pgohibit the acceptance of awards for
meritorious public contribution given by public service or civic
organizations,

B, Enforcement of the Laws Affecting State Employees

1., Conflicts of Interest

Any employee who violates any provision of the Conflicts of
Interest Statute (29 Del.C, §5804) shall be fined and/or
imprisoned for such term as the court in its discretion may
determine, 29 Del.C. §5804,

2., Code of Ethics

According to 29 Del,C. §5808, the Personnel Commission,
established under 29 Del.C, §5906, is charged with the
enforcement of the code of ethics., The Attorney General is the
legal representative of the Personnel Commission in connection
with its enforcement of the code,

The Personnel Commission shall render advisory opinions,
upon the request of an employee, as to whether the facts and
circumstances of a particular situation constitute or will
constitute a violation or probable violation of the code of
ethics, The Commission is bound by such advisory opinion in any
subsequent complaint issued against an employee who sought and
relied in good faith upon such opinion. In other words an

-7
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employee cannot later be found guilty of violating the code of
ethics on a matter upon which-the Commission has rendered an
advisory opinidn if the employee acted in accordance with such
opinion. The employee is not entitled to rely upon the opinion
if there were material misstatements or omissions of facts in
the request for the advisory opinion.

In addition to rendering advisory opinions, the Personnel
Commission is empowered to initiate, received, and consider
complaints concerning alleged vioclations of the code of ethics,
It may initiate and/or make investigations and hold hearings
concerning such complaints., The Commission may, in its
discretion, take any disciplinary action with the limits of the
Constitution and other laws of the State of Delaware,

If the Commission decides that a person shall be dismissed,
discharged, demoted, or suspended for more than 30 days in any
one year, that person has the.right of appeal to the Superior
Court on the guestion of whether the Commission acted in
accordance with the law,

All state agencies are obligated to cooperate with, and
provide assistance to the Commission in order to facilitate the
enforcement of decisions rendered by the Commission,

It shall be a violation of the code of ethics for any
person, including the individual making the charge of a
violation of the code of ethics, to divulge any information
regarding the charge prior to the issuance of the complaint by

the Personnel Commission.
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SPONSCR y and Soles

STATE OF DELAWARE

HOUSE OF REPRESENTATTVES
T32ND GENERAL ASSEMBLY

HOUSE AMENDMENT NO.__‘__ JUNT 1983

TO

HOUSE SUBSTITUTE 1
FOR

HOUSE BILL NO. 83

1 AMEND H,S. 1 for H,B. No. 83, line 11, page 2, by
2 inserting the word "State", between the words "elective" gnd
3 “"office", . o
4 FURTHER AMEND H.8. 1 for H.RB. No. 83, by striking lines
5 14 through 19, page 3, and substituting in lieu thereof the
6 following:
7 “(r) the Adjotant General of the Delaware
8 National Guard.
9 Elected and appointed officials of political
10 subdivisions of the State, public school districts of
11 the State, and State institutions of higher learniné
12 shall not be deemed toc be public officers within the
13 meaning of this Act."
14 FURTHER AMEND H.8: 1 for H.B. No. B3, by striking lines
15 20 through 29, page 3, and substituting in lieu tﬁereof the
16 following:
17 "{2) 'Constructively controlled' means:
18 (a) a financial interest'in the name of
19 another which is controlled by a public officezfﬁy :
20 virtue of any relationship of the public officef,tq
HD:RA:SLR . 1 of 2
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10-01-83-08-08

EXECUTIVE DEPARTMENT
DOVER

EXECUTIVE ORDER .
NUMRER ONE HUNDRED TWENTY-NINE
T0: HEADS OF ALL STATE DEPARTMENTS AND AGENCIES
RE: RECISION OF EXFCUTIVE ORDERS NUMBER ONE. AND TEN
REQUIRING FINANCIAL DISCLOSURE FOR CERTAIN STATE
OFFICIALS
WHEREAS, immediately upon being'sworn-into officé in
January 1977 I issued Executive Order Number One.which fequired
cegtain public officials to file annual repérts disclosing the
source of directly'and'constructively controlled financial
intereéts;
WHEREAS, Executive Order Number Oné, as-subséqueﬁt
ameﬁded by Executivé=0rder Number 10, has centinued in férce.anq
affect throughout my administration; and .

' WHEREAS, numerous emplOyées of the executive branch'have

faithfully and timely filed disclosure forms during the past six

4 qeqs JO prqa;oes,/
— ;
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NOW THEREFORE, I,-Pierrels. du Pont IV by the authority
vestedrin me as Governor of the'Stéte of Delaware, do hereby
declare and order that:

i.  Executive Order NUmbef One, dated January 18, 1977,
as amended by Executive Order Number Ten, dated March 12, 1977,
are hereby rescihded.effecfiveuFebeary 15,‘1984.

2. All members of the Executive Branch of government
who are covered-by the ptovisions of House;éubstituﬁé 1 for House .
'Bill 83,‘as.améhded,_are directed to comply-fully Qith the.
regquirements of.that'legislation.~'

3.' Membé}s bf‘my;executive staff; other than
secretarial,and_clefiéal'staff, are hereby directed and required
to file,ahnual.diSClosuré forma as though they were covered by
the terms of House Substitute 1 for House Bill 83, as amended.

‘4.'rAllvindividuals nominated by me tb_bqards and
commissions of the Staté who requiré_SEnaEe confirmatioﬁ continue
ﬁé be required furnish to me financial disclosufe forﬁs which
willfﬁe éubﬁitﬁea.to‘thelsenate with their nominations.

| 5. -Fiﬁally,-thosé employees 6f the Executive Branch who
'have QQ;ﬁnt$riiy:fiied'aﬁﬁﬁal disclosure Eormé pursuant to.

 Executive Orders One and Ten are hereby commended for their

'cqmpliance.witb.the_Ordgrs,

Approved thisiwaay_bf July,

1983.

- A/

Governor

ATTEST:

78



STATE OF DELAWARE
EXECUTIVE DEPARTMENT

FINANCIAL DISCLOSURE REPORT

Executive Order Number 1

ef :
Relerence Executive Order Number 10

INSTRUCTIONS

1. Each public officer as defined in Executive Qrder No. 1, dated
January 18, 1977, and Executive QOrder No, 10, dated March 10, must rom-
plete and return this form to the Secretary of State on or before April 30,
1977, and each year thereafter on the same date.

2. By the terms of Executive Orders Nos. 1 and 10, members of
the Delaware National Guard, excepting the Adjutant General, and employees
of the various public school districts and institutions of higher learning are
exempt from the filing requirements,

3. The purpose of this [filing requirement is to disclose the source
and nature of financial interests held by those reporting, Accordingly, it
is not necessary for any public employee to specify the dollar value of any
income received or financial interest held.

4. Each person shall include any interest or income source which
is constructively controlled by the person reporting, Any interest or income
source of 1 spouse or child of the person reporting shall be presumed to be
constructively controlied.

DISCLOSURE

1. List the name, instrument and nature of ownership, and any
position of management held in any business entity in which the ownership
is in excess of $1, 000 fair market value as of December al, 1978‘or from
which income of $1,000 or more was derived during the preceding calendar
year, or which might reasonably be expected to be derived during the current
calendar yvear. Do not list any time or demand deposit in a financial institution,
or any debt instrument having a fixed yield unless it is convertible to an equity
instrument.
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2. List the name, address, and type of practice of any professional
organization, in which the person reporting, or anyone whose interest is
constructively controlled by the person reporting, is an officer, directof,
or partner, or serves in any advisory capacity, from which income of $1, 000
or more was derived during the preceding calendar year, or which might
reasonably be expected to be derived during the current calendar year.
Individual clients of the professional organization need not be listed,

3. List the source of each of the folilowing items received during

the preceding calendar year, or which might reasonably be expected to be
derived during the current calendar year:

(a2} Any income for services rendered (other than from the
State of Delaware) exceeding $1, 000,

(b) Any capital gain [rom a single source exceeding $1, 000
other than from the sale of a residence occupied by the
person reporting,
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(¢) Reimbursement for expenditures {other than from the State of
Delaware) exceeding 1, 000 in each instance,

{d) Honorariums from a single source aggregating $300 or more,

4, List each creditor to whom the person reporting was indebted
for a period of ninety consecutive days or more during the precedmg calendar
year in an aggregate amount in excess of §5, 000,

[ HEREBY CERTIFY that [ have read the foregoing report, and that,
to the best of my knowledge and belief, it is true, correct, and complete. I
further certify that [ have nol .:1'n,d will not hereafter transfer any assets, intef—
ests or property while retaining an equitable interest therein for the purpose of

concealing said assets, intcresr or property from disclosure.
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C. Executive Order

The only Executive Crder relative to A Guide on Ethical
Standards was 1lssued by Governor Carvel on September 25, 1963,"
A copy is attached hereto as Exhibit "A{ Since the various code
provisions were enacteé subsequent to this Order, it now has
little applicability.

D. Departmental Regqulations

Keith Brady, Counsel to the Governor, is currently compiling
the various départmental regulations relating to ethical
standards and procedures in each department, He advises the
regulations are very detailed for some departments while other
departments may only have minimal regulations, For purposes of
this memorandum said regulations have not been reviewed,

E., State Constitution

Article IIT of the State Constituticn addresses to the
Executive Branch powers and duties., Sections 10, 11, and 13
address certain offices or removal of officers but a standard of
conduct is not specified.

Article VI of the State Constitution, Section 2 specifies
the ground for impeachment:

The Governor and all other civil officers under
this state shall be liable to impeachment for
treason, bribery, or any high crime or misdemeanor
in office, Judgment in such cases shall not
extend further than to removal from office, and
disqualification to hold any office of honor,
trust or profit, under this State; but the party
convicted shall, nevertheless, be subject to
indictment, trial, judgment and punishment
according to law.
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PART II
LAWS AFFECTING ALL PUBLIC SERVANTS

A. Criminal Code

1. Definition of Public Servant
‘The Delaware Criminal Code contains laws regarding the
conduct of public servants, "Public servants" are defined by 11
Del.C. §1209(4) to be "any officer or employee of the State or
any political subdivision thereof, including legislators and
judges, and any person participating as juror, advisor, or
consultant in performing a governmental function but the term
does not include witnesses, This definition includes persons
who are candidates for office or who have been elected to office
but who have not yet assumed office.,™ Many provisions are
directed at misconduct resulting from the improper use of the
power of a public office.
2., Laws Governing the Conduct of Public Servants
Public servants are subject to the following provisions:

a. It is both a violation of the Delaware Constitution
(Article II, §22) and the Delaware Criminal Code (11 Del.C.
§1201) to offer a bribe to a public servant, Similarly, it is a
class D felony for a public servant to accept a bribe, 11
Del.C., §1203,

b. A public servant is gquilty of receiving a bribe
when he solicits, accepts or agrees to accept a personal benefit

from another person.
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(1) Upon an agreement or understanding that his
vote, opinion, Jjudgment, action,.decision or exercise of
discretion as a public servant will be influenced; or

{2). Upon an agreement or understandiqg that some
person will or may be appointed to public office or designated
or hominated as a candidate for public office; or

(3) For having violated his duty as a public
servant,

"Personal benefit" is defined broadly by 11 Del.C.
§1209 to be:

[any] gain or advantage to the recipient
personally or anything regarded by him as such
gain or advantage, including gain or advantage
conferred on his behalf or at his request upon
another person in whose welfare he is
interested but not a gain or advantage
promised generally to a group or class of
voters as a conseguence of public measures
which a candidate engages to support or oppose,

¢« The crime of receiving unlawful graﬁuities, a class
A misdemeanor, occurs when a public servant sclicits, accepts or
agrees to accept any personal benefit for performing his
legislative job, and for which he is not entitled to any special
or additional compensation, 1l Del.C. §1206.

d. According to 11 Del.,C. §1211, a public servant is
guilty of official misconduct, a class A misdemeanor, when,
intending to obtain a personal benefit or cause harm to another
person:

(1) He knowingly engages in an authorized exercise

of his official duties; or
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(2) He knowingly fails to perform a duty imposed
upon him by law or clearly inherent in the office; or

(3) He performs his official functions in a manner
intended to benefit his own property or financial interest where
his‘actions would not have been reasonably justified; or

(4) He knowingly performs his official functions
in a way intended ﬁo practice discrimination.

€., Under 11 Del.C, §1212 profiteering by a public
servant is a class A misdemeanor. Profiteering occurs when the
public servant, in contemplation of action by himself or the
governmental entity with which he is associated, or in reliance
an information acguired in his official capacity which has not
been made public:

(1) He acquires a pecuniary interest in any
property, transaction or enterprise which may be affected by the
official action or information; or

(2) He speculates or wagers on the basis of the
official action or information; or

(3) He aids another person to do any of the
foregoing acts, intending to gain perscnal benefit.

B, Financial Disclosures

l. Persons Required to Disclose
Every public officer is required by 29 Del.C. §5813 to file
a report disclosing his or her financial interests,
A "public officer™ is defined by 29 Del.C, §5812(a) té be:
a. Any person elected to any state office; and
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b. Any person appointed to fill a vacancy in an
elective state office; and

c.d Any candidate who has filed for any state office;
an ' '

de. The Research Director and Controller General of the
Legislative Council; and

e, The Chief Justice and Associate Justices of the
Supreme Court; and

"f. The Chancellor and Vice-~Chancellors of the Court of
Chancery; and

g. The President Judge and Associate Judges of the
Superior Court; and

he The Chief Judge and Associate Judges of the Family
Court; and

i. The Chief Judge and Resident Judges of the Court of
Common Pleas; and

j« The Chief Judge and Associate Judges of the
Municipal Court; and

k« The Chief Magistrate and Jjustices of the peace; and
l. The Director of Administrative Office of the Courts
and the administrators of Superior Court, Family Court,

the Court of Common Pleas, and the Justice of the Peace
Court; and

m, The Public Guardian, the Executive Secretary of the
Violent Crimes Compensation Board, the Administrative
Coordinator of the Foster Care Review Board; and

n. All Cabinet Secretaries and persons of equivalent
rank within the Executive Branch; and

0. All division directors and persons of equivalent
rank within the Executive Branch; and

p. The State Election Commissioner and the
Administrative Directors and Assistant Administrative
Directors of the Department of Elections; and

g. The State Fire Marshall and the Director of the
State Fire School; and ]

r., The Adjutant General of the Delaware National Guard.
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Elected and appointed officials of political
subdivisions of the State, public school districts of the State
and state institutions of higher' learning shall not be deemed to
be public officers within the meaning of (the financial
disclosure lawl],

2. quuirements of Disclosure

In brief, the financial disclosure law requires that all
public officers, within 15 days of becoming public officers,
disclose information regarding:

(1) Ownership or control of any business enterprise
worth more than $5,000.,00 or from which income of more tﬁan
$5,000.00 is derived per year; ang

{(2) The nature of any professional organization in
which the public officer holds a management position from which
he derives more than $5,000.00 of income per year; andg

(3) Sources of income exceeding $1,000,00 per year; and

(4) Each creditor to whom a public officer was
indebted for ninety or more consecutive days in an aggregate
amount more than $1,000.00,

3, Penalties for Failure to Disclose

Criminal penalties for violating the financial disclosure
law are provided by 29 pel.C. §5815. A public officer who
willfully fails to file a financial report in violation of 29
Del,.C., §5813 shall be gquilty of a class B misdemeancr. ANy
public officer who knowingly files any report required by 29
Del,C, §5813 that is false in any material respect shall be

guilty of a class A misdemeanor.,
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PART III
LAWS AFFECTING LOCAL OFFICIALS AND EMPLOYEES

The conduct of local officials and employees is requlated by
State law to the extent they are "Public Sefvants",as defined by
1l DpDel.C. §1209(4).

Elected and appointed officials of political subdivisions of
the State, public school districts of the State and state
institutions of higher learning are not deemed public officers
within the meaning of the financial disclosure law. See
Subchapter II, Chapter 58, Title 29 of the Delaware Code,

Generally, each local political subdivision of the State
could enact its own ordinance relating to its Code of Conduct,
Kent County Levy Court has adopted a general Ethics Code, New
Castle County government is currently drafting a new code
relating to conduct of officials and employees.

A review of local ordinances has not been undertaken for
purposes of this memorandum,

Additionally, certain municipal charters may have provisions

[

relative to allowable and/or not allowable conduct of officials
and/or employees, See Newark Charter and limitations upon
pdlitical activity by City Police Qfficers,
PART 1V
LAWS AFFECTING THE OFFICE COF DELAWARE LEGISLATCR

A, Conduct of a Legislator

The conduct of a Legislator is governed by the Delaware
Constitution, various statutes and Senate and House Rules, The
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following presents a brief summary of these laws and rules,
1., Delaware Constitution

Article II, Section 9 provides:

"Every person who shall give, offer or promise,
directly or indirectly, any money, testimonial,
privilege, personal advantage or thing of value

to any executive or judicial officer of this State

or to any member of either House of the General
Assembly for the purpose of influencing him in the
performance of any of his official or public duties
shall be deemed guilty of bribery, and shall be
punished in such manner as shall be provided by law,"

Upon conviction of the statutory crime of bribery, an
individual would be prohibited by this Constitutional provision

from holding public office., King v, State, Del.Supr., 203 A.2d

74 (1964),
Article X1V, Section 1, the oath for members of the General
Assembly and other public officers, requires a Legislator to

swear or affirm, that:

I, (name), do proudly swear {or affirm) to carry

out the responsibilities of the office of (name

of office) to the best of my ability, freely
acknowledging that the powers of this office flow
from the people I am privileged to represent, I
further swear (or affirm) always to place the public
interests above any special or personal interests, and
to respect the right of future generations to

share the rich historic and natural heritage of
Delaware, In doing so I will always uphold and
defend the Constitution of my Country and my

State, so help me God.,"

2. Elections Law
Under statutes regulating elections and the conduct of
persons involved in elections:
a, A Legislator as candidate for State Senator or
Representative may not make any written pledge to give or
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withhold his vote on any proposed law or legislation, ULikewise,
no person may seek to influence a candidate upon any proposed
law or legislation by offer or promise of a vote or votes or
support at any primary election or general election. Criminal
penalties are provided of imprisonment for not less than one
month or more than two years an a fine of between $50.00 and
$1,000,00, 15 Del.C. §5143,

b, A Legislator has the responsibility as a candidate
to keep full and complete records of all contributions received
and all expenditures made by, or on behalf of him. Such records
must be retained for one full year following the election, It
is the candidate's duty to file the contribution and expenditure
reports required by 15 Del,C. Chapter 80, and to report
immediately to the State Election Commissioner any attempt to
make a contribution or demand an esxpenditure prohibited by said
Chapter.

c. A Legisglator as a candidate for office is subject
to prohibitions concerning amounts of money accepted as
contributions fr6m individuals and is subject to various
provisions concerning 1awful‘expenditures and campaign
literature, 15 Del.C., S§8004 and 8005.

Violation of the provisions described in Items b,
and ¢, above carry a prison term not to exceed six months, a
fine not to exceed $500.00 and such other conditions as a Court

may order,
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3. House and Senate Rules

Each House of the Legislature is empowered to determine the
rules of its own proceedings, ©Del.Const. Art, II, §9. Pursuant
to this constitutional authority, both Houses have adopted rules
which govern the conduct of their members in various legislative
proceedings,

In the House, the Speaker presides and 1s responsible for
preserving order and decorum, House Rule 4{a)s In the Senate,
the'Presiding Officer or any Senator may call to order a Senator
who transgresses the rules of the Senate in speaking or
otherwise, Senate Rule 17(d).

The House of Representatives has adopted Rule 16(a)(1l){a)

which provides that:

A member who has a personal or private
interest in any measure or Bill pending before
the House shall disclose the fact and shall not
participate nor vote thereon.,., A Bill is an
interest which tends to impair a member's
independence of judgment in the performance
of his or her duties with respect to that
measure or Bill.

House Rule l6(al}(l)(B) states:

A member has an interest which tends to
impair his or her independence of judgment
in the performance of his or her legislative
duties with regard to any Bill or measure when,
(i) the enactment or defeat of the measure or
Bill would result in a financial benefit or
detriment to accrue to the member or a close
relative to a greater extent than such benefit
or detriment would accrue to others who are
members of the same class or group of persons,
(ii) the member or a close relative has a
financial interest in a private enterprise which
enterprise or interest would be affected by a
measure or Bill to a greater extent than like
enterprises or other interest in the same
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enterprise, or (iii) a person required to

register as a legislative agent pursuant to

Chapter 16 of Title 29 of the Delaware Code is a

close relative of the legislator and that person

acts to promote, advocate, influence or oppose the

measure or Bill,

House Rule 32(a) establishes the House Ethics Committee,
House Rule 32(b) delineates the powers and duties of the
Ethics Committee:

ae To recommend to the House from time to time such
rules of conduct for members of the House as it shall deem
appropriate,

bs To issue written advisory opinions upon the request
of any member as to the applicability of any Rule of Legislative
Conduct to any particular fact situation;

¢, To investigate any alleged violation by a member of
any Rule of Legislative Conduct and, after notice and hearing,
to recommend to the House by Resolution such disciplinary action
as it may deem appropriate;

d. To report to the appropriate federal or State
authorities any substantial evidence of a violation by any
member of any law involving a Rule of Leglislative Conduct which
may come to its attention in connection with any proceeding
whether advisory or investigative;

e. To maintain a file of its proceedings and advisory
opinions with a view toward achieving consistency of opinions

and recommendations. Upoh the request of a legislator inveolved

in an advisory opinion, to publish that advisory opinion;
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f. To follow the procedural rules specified in Rule 59
and to establish such other proceédural rules as shall not be
inconsistent with the rules prescribed by the House;

. To act only upon a majority vote of its members;

hes Such other duties and responsibilities as may be
assigned by the House from time to time.

B. Conflicts of Interest Affecting Legislators

This Part discusses existing constitutional provisions
relating to conflicts of interest by members of the General
Assembly, Title 29 of the Delaware Code, Chapter 58, Subchapter
1, provides a code of ethics and prohibitions against certain
conflicts of interest for State employees but exempts from its
provisions members of the General Assembly, Justices of the
Supreme Court, and judges of any court, the Chancellor, Vice
Chancellors, justices of the peace and the Directors of the
So0lid Waste Authority., There are no statutory provisions in the
Delaware Code applicable to the members of the General Assembly
regarding conflicts of interest,

Article 11, Section 20, of the Delaware Constitution
provides that:
| Any member of the General Assembly who

has a personal or private interest in any
measure or hill pending in the General
Assembly shall disclose the fact to the House
of which he is a member and shall not vote
thereon.

On June 19, 1986, the House approved H.B, 741 which would
define "a personal or private interest,"™ Additionally H.B. 741

would direct the establishment of an Ethics Committee in the
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House and Senate which would give advisory opinions concerning
potential violations of this Act, The Senate did not approve
H.Bs 741, Both bills died upon the end of the 133rd General
Assembly and to date similar bills have not been enacted.

Article II, Section 14, prohibits holding dual office or
having an interest in any Army or Navy contracts:

No Senator or Representative shall,
during the time for which he shall have been
elected, be appointed to any civil office
under this State which shall have been
created, or the emoluments of which shall have
been increased during such time, No member of
congress, nor any person holding any office
under this State, or the United States, except
officer usually appointed by the courts of
justice respectively, attorneys-at-law and
officers of the militia, holding no
disqualifying office, shall during his
continuance in Congress or in office be a
Senator or Representative; nor shall any
person while concerned in any army or navy
contract be a Senator or Representative,

C, Registration of Legislative Agents

Delaware law concerning registration of legislative agents
is found in 29 Del.C, Chapter 16, The law is administered by
Legislative Council.

1. Under the law, a "Legislative Agent"™ must register
with Legislative Council and file an authorization from his
employer's Legislative Agent,

2, No employer may hire a Legislative Agent under a
Compensation Agreement which permits more than one-half of the
compensation to be dependent upon the outcome of any legislative

action of the General Assembly.

-2

94



3. Each calendar quarter, a Legislative Agent must
file a written report containing-the total expenditures during
the reporting period or all direct expenditures, costs or
values, whichever is greater for members of the General Assembly.

4, Failing to register as Legislative Agent, or
knowingly filing false information in any registration
authorization or report is a class C misdemeanor,

PART V
LAWS AFFECTING THE JUDICIARY

The conduct of members of the Judiciary 1s governed by the
Delaware Constitution, the Rules of the Supreme Court, The
Delaware Judge's Code of Judicial Conduct, and various
statutes. The following is a brief summary of those rules and
regulations, and the procedures which exist for their
enforcement,

A. Delaware Constitution

Article IV, Section 37 of the Delaware Constitution creates
the Court on the Judiciary which is empowered to censure,
suspend or remove a judicial officer for, "willful misconduct in
office, willful and persisteht failure to perform his duties,
the commission after appointment of an offense involving moral
turpitude, or other persistent misconduct in violation of the
Canons of Judicial Ethics as adopted by the Delaware Supreme
Court from time to time.," Del,Const. Art. IV, §37.

B. Rules of the Courts

The Canons of Judicial Ethics were replaced in 1974 by The

Code of Judicial Conduct, Supreme Court Rule 84 states, The
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conduct of all judges of the courts of this State...shall be
governed by The Delaware Judge's Code of Judicial Conduct
promulgated by order of the Court date January 16, 19274, and as
thereafter amended." Additionally, The Code of Judicial Conduct
is made applicable to the Chancellor and Vice-Chancellors by
Chancery Court Rule 169,

C, The Delaware Judge's Code of Judicial Conduct

1. Canon 1 of The Code of Judicial Conduct states that the
purpose of the Code is to preserve the integrity and
independence of the Judiciary, and that all provisions of the
Code should be construed and applied to further that objective.
Canon 1 reqguires that judges maintain, enforce, establish and
themselves observe high standards of conduct.

2. Canon 2 requires that a judge avoid all impropriety or
appearances of impropriety since public confidence in the
Judiéiary is quickly eroded by a judge's irresponsible or
improper conduct. Because a judge is the subject of constant
public scrutiny, he must freely and willingly accept
restrictions on his conduct that might be viewed a burdensome by
the ordinary citizen. A judge must conduct himself in a manner
which promotes public confidence in the integrity and
impartiality of th judiciary. He should obey all laws and not
convey or permit others to convey that they are in a special
position to influence him. Additionally Canon 2 states that a
judge should not voluntarily testify as a character witness
since this may be misunderstoed to be an official testimony.
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3. Canon 3 states that a judge should perform his duties of
office impartially and diligently. The judicial duties of a
judge should take precedence over ali his other activities, A
judge should always maintain decorum and order in the
_proceedings before him, In performing his adjudicative duties a
judge should remain unswayed by partisan interests, bublic
clamor ahd fear of criticism. Additionally, a judge should.not
make unnecessary appointments., He should exercise is power of
appointment only on the basis of merit, avoiding nepotism and
favoritism. A judge should neither initiate nor consider ex
parte or other communications concerning a pending or impending
proceeding., A judge should abstain from public comment about a
pending or impending proceeding.

In order to preserve the public confidence in the
integrity of the judicial system, a judge should disqualify
himself in any proceeding in which his impartiality might
reasonably be qguestioned, 2An illustrative, and by no means
exhaustive, list of situations which might reasonably cast doubt
on a judge's ability to render an informal decision would
include matters in which the judge had a financial interest,
matters which involve family members or former colleagues, and
matters which are to be litigated by family members or former
colleagues.,

In order to avoid potential appearances of conflicting
interests a judge has a duty to inform himself about his
personal and fiduciary financial interests, He must also make
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reasonable efforts to inform himself of the financial interest
of his spouse and minor children,

4. Canon 4 states that a judge 1s allowed to participate in
quasi~judicial activities so long as his participation is such
activities casts no doubt on his capacity to decidé impartially
any issue that may come before him. He may serve as a member,
officer or director of an organization or governmental agency
devoted to the improvement of the law, the legal system and the
administration of justice, However he should not personally
participate in the fund~raising activities of such organization,

5. Canon 5 allows a judge to participate in extra judicial
activities, but only if such avocational activities do not
detract from the dignity of his office or interfere with his
judicial duties. A judge may participate in civic or charitable
organizations only if it is not likely that such organization
could be engaged in proceedings which would ordinarily come
before him. A judge should neither solicit funds for, not give
investment advice to such organization.

Regarding a judge's financial activities, Canon 5
prohibits & judge from entering into business dealings which may
reflect adversely on his impartiality, interfere with the proper

performance of his judicial duties or involve him in frequent
transactions with lawyers or persons likely to come before the
court on which he serves, A Jjudge should not serve as an
officer, director, manager or employee of any business, A judge
should manage his financial interests in such a way as to
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minimize the number of cases in which he must disqualify
himself, Neither a judge nor a member of his family should
accept a gift or a loan from anyone other than a relative,
unless such gift has a value of less than $100,00 and the donor
is not a party.to a proceeding before him., A Jjudge may receive
books supplied by publishers on complimentary bases for official
use, A judge may not use information acquired in his official
capacity in any financial dealing.

6., Canon 6 provides for the acceptance, by a judge, of
compensation and reimbursement of expenses for quasi-judicial
and extra-judicial activities permitted by the Code. A Judge
may not accept such payments if such acceptance‘would give the
appearance of influencing the judge or otherwise give the
appearance of impropriety. Such payments are subﬁect to the
following restrictions:

a. Compensation should not-exceed a reasonable amount
nor should it exceed what a person who is not a judge would
receive for the same activity. Moneys received by a judge for
his investments are not compensation and are therefore not
subject to this limitation;

b. Expense reimbursement must be limited to the amount
of the actual expense incurred, any payment in excess is
consideration;

c. Fach year a judge must file a report disclosing the
amount, source and date of compensation received each year.

Such report must be filed with the clerk of the Supreme Court on
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or before April 15 of each year.

‘7. Canon 7 requires that a judge refrain from political
activity inappropriate to his judicial office, A judge should
not:

a. hold any office with any political organization;

b. endorse a candidate for public office;

cs s0licit funds for a political organization:;

d. contribute to a political party {a contribution by
a judge's spouse shall be deemed an indirect contribution by the
judge, unless such spouse is individually active in political
affairs.)

Canon 7 requires that a judge resign his office if he
becomes a candidate for public office., A judge may only engage
in political activity on behalf of measures to improve the law,
the legal system, or the administration of Jjustice,

D, Enforcement of Laws Regulating the Conduct of Judges

As stated in the Dbelaware Constitution, Article 1V, Section

37, the Court on the Judiciary in empowered to take appropriate
disciplinary actions against judges for inappropriate behavior
in office, Briefly, the procedure for taking disciplinary
action against a judge is as follows:

l. A complaint alleging misconduct by a judge must be
filed with the Clerk of the Supreme Court;

2. A Preliminary Investigation Committee, made up of
members of the bar chosen by the Chief Justice, iInvestigates the

complaint, If the Committee finds that the complaint alleges no
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misconduct the complaint is dismissed;

3. If it finds that misconduct is alleged, the judge
shall be notified of the allegation and be afforded a reasonable
opportunity to be heard by the Committee., At this time an
attorney will not be provided, The Committee shall then file a

report with the Clerk with its recommendations as to the

disposition of the case. If the Committee concludes that no
misconduct has been alleged there shall be no further action on
the complaint;

4, If the Committee finds that there is probable cause
to believe that misconduct has occurred or a hearing shall be
held before a Board of Examiners, An accused judge is to be |
afforded all rights required by due process, including the right
to an attorney and the right to cross examine witnesses, If the
Board finds that no misconduct has occurred an order shall be
entered dismissing the complaint;

5. If the Board finds that misconduct did indeed occur
there will be a hearing before the Court on the Judiciary. 1In
this hearing the procedures and practice generally prevailing in
the Delaware Supréme Court shall be followed., After the hearing

the Court shall render its opinion either dismissing the charges

or ordering the appropriate disciplinary measures,

NOTATION: References to felony or misdemeanor classifications
are based on those applicable as of the date of this memorandum
and do not reflect the changes made by the Truth in Sentencing
Legislation that becomes effective June 30, 1950.
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§5808. State Ethics Commission; Establishment, Membership,
Offices.

(a) There is hereby established the State Ethiecs
Commission to administer and implement this subchapter. The
Commission shall consist of seven members appointed by the
Governor with the concurrence of the Senate. Not more than four
members shall be registered with the same political party. No
member shall hold any elected or appointed office under the
government of the United States or the State or be a candidate
for any such office. No member shall hold any political party
office or an office in any political campaign. Members of the
Commission may be removed by the Governor, with the concurrence
of the Senate, for substantial neglect of duty, gross misconduct
in office or violation of this law.

(b) A member of the Commission shall be appointed for a
term of office of seven years and until his successor has been
appointed and has qualified, except that the members first
appointed shall be appointed for terms of office of one, two,
three, four, five, six and seven years, respectively, and until
their successors have been appointed and have qualified. No
member shall serve :for more than one full seven-year term. When
a vacancy occurs in the membership of the Commission, it shall be
filled by appointment for the unexpired portion of the term in
the same manner as original appointments.

(¢) The Commission shall elect a chairman from among
its membership. Four members of the commission shall constitute
a quorum and, if a gquorum is present, a vacancy on the Commission
shall not impair the right of the remaining members to exercise
all the powers of the Commission. Disciplinary hearings may be
conducted and sanctions may be imposed only by the affirmative
action of at least four members. Otherwise the Commission may
delegate authority to the chairman to act for the Commission
between meetings.

(d) Each member of the Commission shall be compensated
at the rate of $100.00 for each day devoted to the performance of
his official duties. Each member of the Commission shall be
reimbursed for reasonable and necessary expenses incurred in the
performance of official duties,

(e) The Attorney General shall provide legal counsel to
the Commission and shall be the legal representative of the
Commission in connection with its duties hereunder.

(E) The Attorney General shall investigate complaints
referred by the Commission and shall prosecute all complaints
before the Commission. The investigatory and prosecutorial
functions of the Attorney General shall be performed by personnel
who are not serving as legal counsel to the Commission. '
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(g) The principal office of the Commission shall be in
Dover but it may meet, and exercise its power, at any other place
in the state.

§5809. State Ethics Commission; Power and Duties.

(a) The powers and duties of the Ethics Commission
shall be as follows:

(1) To recommend to the General Assembly from time
to time such rules of conduct for public employees and officials
as it shall deem appropriate.

(2) To issue written advisory opinions upon the
request of any state employee, state officer, honorary state
official or state agency as to the applicability of this
subchapter to any particular fact situation.

(3) To refer to the Attorney General to
investigate any alleged violation of this subchapter and, after
notice and hearing, to recommend by resolution, such disciplinary
action as it may deem appropriate, to the state agency employing
the state employee or state officer, the state agency with which
the honorary state official is associated, the agency or official
who appointed such officer or official, or other appropriate
official or agency as the Commission shall determine. The
Commission may also dismiss, without reference to the Attorney
General, any complaint which the Commission determines is
frivolous or fails to state a violation.

(4) To report to the appropriate federal or State
authorities any substantial evidence of a violation of any
criminal law which may come to its attention in connection with
any proceeding whether advisory or disciplinary.

(5) To maintain a file of its proceedings, waiver
decisions and advisory opinions with a view toward achieving
consistency of opinions and recommendations subject to the
confidentiality requirements of Sections 5807(b) and (d) and
5810(h).

(6) To follow the procedural rules specified in
Section 5810 of this Title and to establish such other procedural
rules as shall not be inconsistent with the rules prescribed
therein., _

(7) To subpoena witnesses, compel their attendance
and testimony, administer oaths and affirmations, .take evidence
and reqguire by subpoena the production of books, papers, records
or other evidence needed for the performance of the Commission's
duties or exercise of its powers. -
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(8) To prescribe forms for reports, statements,
notices and other documents required by law.

(9) To prepare and publish manuals and guides
explaining the duties of individuals covered by this subchapter;
and giving instructions and public information materials to
facilitate compliance with, and enforcement hereof.

(10) To provide assistance to state agencies,
employees and officials in administering the provisions of this
law.

(1ll) To prepare reports and studies to advance the
purposes of this subchapter.

(12) To contract for any services which cannot
satisfactorily be performed by the office of the Attorney
General.

(13) To request appropriate state agencies to
provide such professional assistance as it may require in the
discharge of its duties.

§5810. State Ethics Commission; Complaints; Hearings;
Dispositions.

(a) Upon the sworn complaint of any person or on its
own initiative, the Commission may refer to the Attorney General
for investigation any alleged vioclations of this subchapter. The
Attorney General shall be the prosecuting attorney in all
disciplinary proceedings before the Commission. In any such
investigation or proceeding, a defendant shall be given an
opportunity to be heard after notice, to be advised and assisted
by legal counsel, to produce witnesses and offer evidence, and to
cross examine witnesses., A transcript of any such proceeding
shall be made and retained, subject to the confidentiality
requirements of Section 5810(h).

(b) A member of the Commission shall be ineligible to
participate, as a member of the Commission, in any commission
proceeding relating to his or her conduct. A member of the
Commission who has been found by the Commission to have violated
this subchapter shall be ineligible to serve again as a member of
the Commission.

(c) A member of the Commission may disqualify himself
from participating in any investigation of the conduct of any
person upon submission in writing and under oath of an affidavit
of disqualification stating that he cannot render an impartial
and unbiased decision in the case in which he seeks to disqualify
himself.

(d) With respect to any violation with which a person
has been charged and which the Commission has determined as
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proved, the Commission may take any one or more of the following
actions:

(1) TIssue a written reprimand or censure of that
person's conduct.

- {2) With respect to a state employee or state
officer, other than an elected official, remove, suspend, demote
or take other appropriate disciplinary action with respect to
that person, without regard to any limits imposed by Chapter 59
of this Title but within the limits of the Constitution and other
laws of the State.

(3) With respect to an honorary state official,
recommend that appropriate action be taken to remove the official
from office.

Comment: These penalty provisions are
substantially the same as those currently
available to the State Personnel Commission
under §5808(c)(4).

(e) In any proceeding before the Commission, upon the
request of any person charged with a violation of this
subchapter, such person shall be permitted to inspect, copy, or
photograph books, papers, documents, photographs, or other
tangible objects which will be used as evidence against that
person in a disciplinary hearing and which are material to the
preparation of his defense.

{£) In any proceeding before the Commission, if the
Attorney General or the Commission at any time receives any
exculpatory information respecting an alleged violation against
any person, it shall forthwith make such information available to
such person,

(g) Any person charged with a violation of this
subchapter may apply to the Commission for the issuance of
subpoenas for the appearance of witnesses and for the production
of documents on his behalf, The application shall be granted
upon a concise showing by such person that the proposed testimony
or evidence is relevant (or i1s reasonably calculated to lead to
the discovery of relevant evidence) and is not otherwise
available, The application shall be denied if not made at a
reasonable time or if the testimony or evidence would be merely
cumulative.

(h) (i) All proceedings before the Commission relating
to a violation of this subchapter by a state employee, including
the disposition thereof, shall be maintained confidential by the
Commission unless public disclosure is requested in writing by
the state employee.
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{ii) All proceedings before the Commission relating to
a violation of this subchapter by a state officer shall be
maintained confidential by the Commission unless public
disclosure is requested in writing by the state officer or unless
the Commission, based on a preliminary inquiry, determines that
there is reason to believe that a violation has occurred, and
serves upon the alleged violator a statement of the alleged facts
of such violation. After the service of such a statement on such
person, all proceedings relating thereto shall be open to the
public and the statement and any other paper filed thereafter
respecting such violation shall be made available for public
inspection at reasonable hours.

(iii) All proceedings relating to a violation of this
subchapter by an honorary state official shall be maintained
confidential by the Commission unless public disclosure is
requested in writing by the honorary state official or unless the
Commission determines that a violation has occurred and so
informs the official. At and after the time of so informing the
official, the Commission shall make the record of all proceedings
relating thereto available for public inspection at reasonable
hours and all subsequent proceedings relating thereto, if any,
shall be open to the public.

(iv) VNotwithstanding the confidentiality requirements
of clauses (i)-(iii) above, the Commission shall make available
for public inspection the record of all proceedings relating to
any decision of the Commission which is appealed to Superior
Court and the Commission shall report to appropriate federal or
State authorities any substantial evidence of a violation of any
criminal law which comes to its attention in connection with any
proceeding under this subchapter.

(v) The Chairman of the Commission shall, with the
approval of the Commission, establish such procedures as in the
Chairman's judgment may be necessary to prevent the disclosure of
any record of any proceedings or other information received by
the Commission or its staff except as permitted by this
subchapter.

Comment: Under existing §5808(e) any
information concerning an alleged violation of
the code of conduct must be maintained
confidential until the State Personnel
Commission files a complaint. Under this
proposed subsection (h), proceedings involving
"state employees” must be maintained
confidential at all times (just as personnel
disciplinary proceedings are exempt from pubic
disclosure under the Freedom of Information
Act). Proceedings involving "honorary state
officials" would remain confidential unless
the Commission finds that a violation has
occurred. As under current law, proceedings
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involving "state officers™ would become public
only if the Commission determines that there
is reason to believe that a violation has
occurred and files a statement of alleged
violation with the state officer. Under any
circumstances, an affected employee or officer
could request public disclosure of any
proceedings before the Commission and the
Commission would be required to report any
substantial evidence of any criminal violation
to appropriate federal or state authorities.

§5811. Judicial Review. In the event that the Commission finds
that any person has violated any provision of this subchapter,
said person shall have a right of appeal to Superior Court of any
such finding and of any sanctions imposed with respect thereto by
filing a notice of appeal with the Superior Court within 30 days
of the final action by the Commission in a particular case. The
appeal shall be on the record without a trial de novo. If the
Court determines that the record is insufficient for its review,
it shall remand the case to the Commission for further
proceedings on the record. The Court's review, in the absence of
actual fraud, shall be limited to a determination of whether the
Commission's decision was supported by substantial evidence on
the record. The burden of proof in any such appeal shall be on
the appellant.

Comment: This provision is similar to
existing §5808(f) except that it permits
judicial review of the finding of any
violation by the Commission and it clarifies
the scope of judicial review.

Section 2. Code of Conduct Legislation for Local Government
Officials. It is the desire of the General Assembly that all
local governmental units adopt code of conduct legislation
similar to this Act to apply to their public officials. Within
two years after the effective date of this Act, the Ethics
Commission established hereunder shall report to the General
Assembly as to the existence of such legislation and shall make a
recommendation to the General Assembly with respect to
legislation to be adopted to cover such officials not then
covered by legislation similar to this Act.

Section 3., Effective Date. This Act shall become effective six
months after 1t is enacted in accordance with law.

SYNOPSIS: This Act rewrites Subchapter I of Chapter 58 of Title
29 which provides a code of conduct and conflict of interest laws
applicable to all state employees and officials except for
members of the General Assembly and the judiciary. Detailed
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description of this Act is contained in the June 7, 1990 Report
to the legislative leadership of the General Assembly from the
Delaware State Bar Agsociation's Special Committee on Public
Officials' Code of Conduct.
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Cs8M/cond-fin2 - 6/7/90

Sponsor:

BILL NO.

AN ACT TO AMEND CHAPTER 58, TITLE 29, DELAWARE CODE
RELATING TO A CODE OF CONDUCT FOR STATE EMPLOYEES, STATE
OFFICIALS AND CERTAIN LOCAL GOVERNMENTAL OFFICIALS.

BE IT ENACTED BY THE GENERAL ASSEMBLY QF THE STATE OF
DELAWARE:

Section 1. State Employees, Officers and Officials' Code of
Conduct. Amend Subchapter I, Chapter 58, Title 239, Delaware
Code, by striking Subchapter I in its entirety and substituting
in lieu thereof the following:

"Subchapter I. State Employees, Officers and Officials!
Code of Conduct.

§5801. Short Title.

This Subchapter shall be known and may be cited as the
State Employees, Officers and Officials' Code of Conduct.

§5802. Legislative Findings and Statement of Policy.
The General Assembly finds and declares:

(1) In our democratic form of government, the conduct
of officers and employees of the State must hold the respect and
confidence of the people. They must, therefore, avoid conduct
which is in violation of their public trust or which creates a
justifiable impréssion among the public that such trust ,is being
violated.

(2) To ensure propriety and to preserve public
confidence, officers and employees of the State must have the
benefit of specific standards to guide their conduct and of some
disciplinary mechanisms to guarantee uniform maintenance of those
standards. Some standards of this type are so vital to
government that violation thereof should subject the violator to
criminal penalties.,.

(3) In our democratic form of government, it is both
necessary and desirable that all citizens should be encouraged to
assume public office and employment, and that, therefore, the
activities of officers and employees of the State should not be
unduly circumscribed.
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§5803. Construction,

This subchapter shall be construed to promote high
standards of ethical conduct in state government.

§5804. Definitions.
For the purposes of this subchapter:

"Close relative" means a person's parents, spouse,
children (natural or adopted) and siblings of the whole and half-
blood.

"Commission" or "Ethics Commission" means the State
Ethics Commission established by this subchapter,

"Compensation" means any money, thing of value or any
other economic benefit of any kind or nature whatsoever conferred
on or received by any person in return for services rendered or
to be rendered by himself or another.

A person has a "financial interest" in a private
enterprise 1f (i) he has a legal or equitable ownership interest
in the enterprise of more than 10% {1l% or more in the case of a:
corporation whose stock is regularly traded on an established
securities market) (ii) he is associated with the enterprise and
received from the enterprise during the last calendar year or
might reasonably be expected to receive from the enterprise
during the current or the next calendar year income in excess of
$5,000 for services as an employee, officer, director, trustee or
independent contractor; or (iii) he is a creditor of a private
enterprise in an amount equal to 10% or more of the debt of that
enterprise (1% or more in the case of a corporation whose
securities are regularly traded on an established securities
market).

"Matter" means any application, petition, request,
business dealing or transaction of any sort.

"Person" means an individual, partnership, corporation,
trust, joint venture and any other association of individuals or
entities.

"Private enterprise" means any activity conducted by any
person, whether conducted for profit or not for profit and
includes the ownership of real or personal property; provided
that private enterprise does not include any activity of the
State or of any political subdivision or of any agency, authority
or instrumentality thereof.

"State" means the State of Delaware and includes any
state agency.



"State agency" means any office, department, board,
commission, committee, court, school district, board of education
and all public bodies existing by virtue of an act of the General
Assembly or of the Constitution of the State, excepting only
political subdivisions of the State, their agencies and other
public agencies not specifically included in this definition
which exist by virtue of state law, and whose jurisdiction (i) is
limited to a political subdivision of the State or to a portion
thereof, or (ii) extends beyond the boundaries of the State,

"State employee" means any person (A) who receives
compensation as an employee of a state agency or (B) who serves
as an appointed member, trustee, director or the like of any
state agency and who receives or reasonably expects to receive
more than $5,000 in compensation for such service in a calendar
year (not including any reimbursement for expenses); provided
that "state employee" does not include (i) members of the General
Assembly; (il) the Chief Justice and Associate Justices of the
Supreme Court, (iii) the Chancellor and Vice-Chancellors of the
Court of Chancery, (iv) the President Judge and Associate Judges
of Superior Court, (v) the Chief Judge and Associate Judges of
Family Court, {vi) the Chief Judge and Resident Judges of the
Court of Common Pleas, (vii) the Chief Judge and Assoclate Judges
of Municipal Court, (viii) the Chief Magistrate and Justices of
the Peace, (ix) state officers, or (x) honorary state officials.

"State officer" means any person who is required by
Subchapter II of this Chapter to file a financial disclosure
statement but does not include (i) members of the General
Assembly, (ii) the Chief Justice and Associate Justices of the
Supreme Court, (iii) the Chancellor and Vice-Chancellors of the
Court of Chancery, (iv) the President Judge and Assoclate Judges
of Superior Court, (v) the Chief Judge and Associate Judges of
Family Court, (vi) the Chief Judge and Resident Judges of the
Court of Common Pleas, (vii) the Chief Judge and Associate Judges
of Municipal Court or (viii) the Chief Magistrate and Justices of
the Peace. :

"Honorary state official"™ means a person who serves as
an appointed member, trustee, director or the like of any state
agency and who receives or reasonably expects to receive not more
than $5,000 in compensation for such service in a calendar year
(not including any reimbursement for expenses).

§5805. Prohibitions Relating To Conflicts Of Interest.

(a) Restrictions on exercise of official authority.

(i) No state employee, state officer or honorary
state official may participate on behalf of the State in the
review or disposition of any matter pending before the State in
which he has a personal or private interest provided that, upon
request from any person with official responsibility with respect
to the matter, any such person who has such a personal or private
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interest may nevertheless respond to questions concerning any
such matter, A personal or private interest in a matter is an
interest which tends to impair a person's independence of
judgment in the performance of his duties with respect to that
matter.

(11) A person has an interest which tends to
impair his independence of judgment in the performance of his
duties with respect to any matter when:

{a) any action or inaction with respect
to the matter would result in a financial benefit or detriment to
accrue to the person or a close relative to a greater extent than
such benefit or detriment would accrue to others who are members
of the same class or group of persons, or

(b) the person or a close relative has a
financial interest in a private enterprise which enterprise or
interest would be affected by any action or inaction on a matter
to a lesser or greater extent than like enterprises or other
interests in the same enterprise,

{iii}y 1In any case where a person has a statutory
responsibility with respect to action or non-action on any matter
where he has a personal or private interest and there is no
provision for the delegation of such responsibility to another
person, the person may exercise responsibility with respect to
such matter provided that, promptly after becoming aware of such
conflict of interest, he files a written statement with the
Ethics Commission fully disclosing the personal or private
interest and explaining why it is not possible to delegate
responsibility for the matter to another person.

{b) Restrictions On Representing Another's Interest
Before The State.

(i1} No state employee, state officer or honorary
state officilal may represent or otherwise assist any private
enterprise with respect to any matter before the state agency
with which the employee, officer or official is associated by
employment or appointment.

(ii) No state officer may represent or otherwise
assist any private enterprise with respect to any matter before
the State.

(iii) This subsection shall not preclude any state
employee, state officer or honorary state official from appearing
before the State or otherwise assisting any private enterprise
with respect to any matter in the exercise of his official
duties.

(c) Restrictions On Contracting With The State. No
state employee, no state officer and no private enterprise in
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which a state employee or state officer has a legal or equitable
ownership of more than 10% (more than 1% in the case of a
corporation whose stock is regularly traded on an established
securities market) shall enter into any contract with the State
{other than an employment contract) unless such contract was made
or let after public notice and competitive bidding; provided that
such notice and bidding requirements shall not apply to contracts
not involving more than $2,000 per year if the terms of such
contract reflect arms' length negotiations.

{d) Post Employment Restrictions. No person who has
served as a state employee, state officer or honorary state
official shall represent or otherwise assist any private
enterprise on any matter involving the State, for a period of two
years after termination of his employment or appointed status
with the State, if he gave an opinion, conducted an investigation
or otherwise was directly and materially responsible for such
matter in the course of his official duties as a state employee,
officer or official.

(e) Unauthorized Disclosure Of Confidential
Information. No person shall disclose any information reguired
to be maintained confidential by the Commission under Sections
5806(d), 5807(b) or {(d) or 5810(h).

(£) Criminal Sanctions.

(1) Any person who knowingly or willfully violates
any provision of this Section shall be guilty of a misdemeanor,
punishable for each such violation by imprisonment of not more
than one year and by a fine not to exceed $10,000,

{ii) A prosecution for a violation of this Section
shall be subject to the time limitations of Title 11 Delaware
Code Section 205.

(iii) The Superior Court shall have exclusive
jurisdiction over prosecution for all criminal violations of this
Section,

{g) Contracts Voidable By Court Action. In addition to
any other penalty provided by law, any contract entered into by
any state agency in violation of this subchapter shall be
voidable by the state agency; provided that in determining
whether any court action should be taken to void such a contract
pursuant to this subsection, the state agency shall consider the
interests of innocent third parties who may be damaged thereby.
Any court action to void any transaction must be initiated within
30 .days after the state agency involved has, or should have,
knowledge of such violation.
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§5806. Code of Conduct.

(a) Each state employee, state officer and honorary
state official shall endeavor to pursue a course of conduct which
will not raise suspicion among the public that he is engaging in
acts which are in violation of his public trust and which will
not reflect unfavorably upon the State and its government.

(b} No state employee, state officer or honorary state
official shall have any interest in any private enterprise nor
shall he incur any obligation of any nature which is in
substantial conflict with the proper performance of his duties in
the public interest. ©No state employee, state officer or
honorary state official shall accept other employment, any
compensation, gift, payment of expenses or any other thing of
monetary value under circumstances in which such acceptance may
result in any of the following:

(i) 1impairment of independence of judgment in the
exercise of official duties;

(ii) an undertaking to give preferential treatment
to any person;y .

(iii) the making of a governmental decision
outside official channels; or

{iv) any adverse effect on the confidence of the
public in the integrity of the government of the State.

(c) No state employee, state officer, or honorary state
official shall acquire a financial interest in any private
enterprise which he has reason to believe may be directly
involved in decisions to be made by him in an official capacity
on behalf of the State.

(d) Any state employee or state officer who has a
financial interest in any private enterprise which is subject to
the regulatory jurisdiction of, or does business with, any state
agency (and any honorary state official who has a financial
interest in any private enterprise which is subject to the
regulatory jurisdiction of, or does business with, the state
agency on which he serves as an appointee) shall file with the
Ethics Commission a written statement fully disclosing the
same., Such disclosure shall be confidential and the Ethics
Commission shall not release such disclosed information, except
as may be necessary for the enforcement of this subchapter. The
filing of such disclosure statement shall be a condition of
commencing and continuing employment or appointed status with the
State.

(e) No state employee, state officer or honorary state
official shall use his public office to secure unwarranted
privileges, private advancement or gain.
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{£) No state employee, state officer or honorary state
official shall engage in any activity beyond the scope of his
public position which might reasonably be expected to require or
induce him to disclose confidential information acquired by him
by reason of his public position.

(g) No state employee, state officer or honorary state
official shall, beyond the scope of his public position, disclose
confidential information gained by reason of his public position
nor shall he otherwise use such information for personal gain or
benefit.

(h) No state employee, state officer or honorary state
official, in the course of his public responsibilities, shall use
the granting of sexual favors as a condition, either explicit or
implicit, for an individual's favorable treatment by that person
or a state agency.

§5807. Waivers of Restrictions and Advisory Opinions.

(a) Notwithstanding the provisions of Sections 5805 and
5806 of this Title, upon the written request of any state agency
or of any individual who is or was a state employee, state
officer or honorary state official, the Ethics Commission may
grant a walver to the specific prohibitions contained therein if
the Ethics Commission determines that the literal application of
such prohibition in a particular case is not necessary to achieve
the public purposes of this chapter or would result in an undue
hardship on any employee, officer, official or state agency. Any
such waiver may be granted only by written decision of the Ethics
Commission. Any person who acts in good faith reliance upon any
such waiver decision shall not be subject to discipline or other
sanction hereunder with respect to the matters covered by the
waiver decision provided there was a full disclosure to the
Ethics Commission of all material facts necessary for the waiver
decision.

(b) Any application for a waiver, any proceedings and
any decision with respect thereto shall be maintained
confidential by the Commission provided that (i) public
disclosure shall be made by the Commission upon the written
request of the applicant, (ii) the Commission may make such
public disclosure as it determines is required in connection with
the prosecution of any violation of this subchapter (iii) the
Commission shall report to appropriate federal and State
authorities substantial evidence of any criminal violation which
may come to its attention, and (iv) in the event that a waiver is
granted, the waiver decision and the record of all proceedings
relating thereto shall be open to public inspection.

{c) Upon the written request of any state employee,

state officer, honorary state official or state agency, the
Commission may issue an advisory opinion as to the applicability
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of thig subchapter to any particular fact situation. Any person
who acts in good faith reliance upon any such advisory opinion
shall not be subject to discipline or other sanction hereunder
with respect to the matters covered by the advisory opinion
provided there was a full disclosure to the Ethics Commission of
all material facts necessary for the advisory opinion,

(d) Any application for an advisory opinion, any
proceedings and any decision with respect thereto shall be
maintained confidential by the Commission provided that (i)
public disclosure shall be made by the Commission upon the
written request of the applicant, (ii) the Commission may make
such public disclosure as it determines is required in connection
with the prosecution of any violation of this subchapter and
{iii) the Commission shall report to appropriate federal and
state authorities substantial evidence of any criminal wviolation
which may come to its attention. '

§5808., State Ethics Commission; Establishment, Membership,
Offices.

(a) There is hereby established the State Ethics
Commission to administer and implement ‘this subchapter. The
Commission shall consist of seven members appointed by the
Governor with the concurrence of the Senate. Not more than four
members shall be registered with the same political party. No
member shall hold any elected or appointed office under the
government of the United States or the State or be a candidate
for any such office. No member shall hold any political party
office or an office in any political campaign. Members of the
Commission may be removed by the Governor, with the concurrence
of the Senate, for substantial neglect of duty, gross misconduct
in office or violation of this law.

{b) A member of the Commission shall be appointed for a
term of office of seven years and until his successor has been
appointed and has qualified, except that the members first
appointed shall be appointed for terms of office of one, two,
three, four, five, six and seven years, respectively, and until
their successors have been appointed and have qualified. %o
member shall serve for more than one full seven-year term. When
a vacancy occurs in the membership of the Commission, it shall be
filled by appointment for the unexpired portion of the term in
the same manner as original appointments.

(c) The Commission shall elect a chairman from among
its membership. Four members of the commission shall constitute
a quorum and, if a quorum is present, a vacancy on the Commission
shall not impair the right of the remaining members to exercise
all the powers of the Commission. Disciplinary hearings may be
conducted and sanctions may be imposed only by the affirmative
action of at least four members. Otherwise the Commission may
delegate authority to the chairman to act for the Commission
between meetings.
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(d) Each member of the Commission shall be compensated
at the rate of $100.00 for each day devoted to the performance of
his official duties. Each member of the Commission shall be
reimbursed for reasonable and necessary expenses incurred in the
performance of official duties.

(e) The Attorney General shall provide legal counsel to
the Commission and shall be the legal representative of the
Commission in connection with its duties hereunder.

(£) The Attorney General shall investigate complaints
referred by the Commission and shall prosecute all complaints
before the Commission. The investigatory and prosecutorial
functions of the Attorney General shall be performed by personnel
who are not serving as legal counsel to the Commission.

(g) The principal office of the Commission shall be in
Dover but it may meet, and exercise its power, at any other place
in the state.

§5809, State Ethics Commission; Power and Duties.

(a) The powers and duties of the Ethics Commission
shall be as follows:

{l) To recommend to the General Assembly from time
to time such rules of conduct for public employees and officials
as it shall deem appropriate.

(2) To issue written advisory opinions upon the
request of any state employee, state officer, honorary state
official or state agency as to the applicability of this
subchapter to any particular fact situation,

{3) To refer to the Attorney General to
investigate any alleged violation of this subchapter and, after
notice and hearing, to recommend by resolution, such disciplinary
action as it may deem appropriate, to the state agency employing
the state employee or state officer, the state agency with which
the honorary state official is associated, the agency or official
who appointed such officer or official, or other appropriate
official or agency as the Commission shall determine, The
Commission may also dismiss, without reference to the Attorney
General, any complaint which the Commission determines is
frivolous or fails to state a violation.

(4) To report to the appropriate federal or State
authorities any substantial evidence of a violation of any
criminal law which may come to its attention in connection with
any proceeding whether advisory or disciplinary.
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(5) To maintain a file of its proceedings, walver
decisions and advisory opinions with a view toward achieving
consistency of opinions and recommendations subject to the
confidentiality requirements of Sections 5807(b) and (d) and
5810(h).

{(6) To follow the procedural rules specified in
Section 5810 of this Title and to establish such other procedural
rules as shall not be inconsistent with the rules prescribed
therein,

(7) To subpoena witnesses, compel their attendance
and testimony, administer oaths and affirmations, take evidence
and reguire by subpoena the production of books, papers, records
or other evidence needed for the performance of the Commission's
duties or exercise of its powers.

(8) To prescribe forms for reports, statements,
notices and other documents required by law.

(9) To prepare and publish manuals and guides
explaining the duties of individuals covered by this subchapter;
and giving instructions and public information materials to
facilitate compliance with, and enforcement hereof.

(10) To provide assistance to state agencies,
employees and officials in administering the provisions of this
law.,

(11) To prepare reports and studies to advance the
purposes of this subchapter.

(12) To contract for any services which cannot
satisfactorily be performed by the office of the Attorney
General. ‘

{13) To request appropriate state agencies to
provide such professional assistance as it may require in the
discharge of its duties.

§5810, State Ethics Commission; Complaints; BHearings;
Dispositions.

(a)  Upon the sworn complaint of any person or on its
own initiative, the Commission may refer to the Attorney General
for investigation any alleged violations of this subchapter. The
Attorney General shall be the prosecuting attorney in all
disciplinary proceedings before the Commission. 1In any such
investigation or proceeding, a defendant shall be given an
opportunity to be heard after notice, to be advised and assisted
by legal counsel, to produce witnesses and offer evidence, and to
cross examine witnesses. A transcript of any such proceeding
shall be made and retained, subject to the confidentiality
requirements of Section 5810(h).
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(b) A member of the Commission shall be ineligible to
participate, as a member of the Commission, in any commission
proceeding relating to his or her conduct. A member of the
Commission who has been found by the Commission to have violated
this subchapter shall be ineligible to serve again as a member of
the Commission.

(c) A member of the Commission may disqualify himself
from participating in any investigation of the conduct of any
person upon submission in writing and under ocath of an affidavit
of disqualification stating that he cannot render an impartial
and unbiased decision in the case in which he seeks to disqualify
himself,

(d) With respect to any vioclation with which a person
has been charged and which the Commission has determined as
proved, the Commission may take any one or more of the following
actions:

{1) Issue a written reprimand or censure of that
person's conduct,

(2) With respect to a state employee or state
officer, other than an elected official, remove, suspend, demote
or take other appropriate disciplinary action with respect to
that person, without regard to any limits imposed by Chapter 59
of this Title but within the limits of the Constitution and other
laws of the State.

(3) With respect to an honorary state official,
recommend that appropriate action be taken to remove the official
from office.

{e) In any proceeding before the Commission, upon the
request of any person charged with a violation of this
subchapter, such person shall be permitted to inspect, copy, or
photograph books, papers, documents, photographs, or other
tangible objects which will be used as evidence against that
person in a disciplinary hearing and which are material to the
preparation of his defense.

(£) In any proceeding before the Commission, if the
Attorney General or the Commission at any time receives any
exculpatory information respecting an alleged violation against
any person, it shall forthwith make such information available to
such person.

{(g) Any person charged with a violation of this
subchapter may apply to the Commission for the issuance of
subpoenas for the appearance of witnesses and for the production
of documents on his behalf. The application shall be granted
upon a concise showing by such person that the proposed testimony
or evidence 1is relevant (or 1s reasonably calculated to lead to
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the discovery of relevant evidence) and is not otherwise
available. The application shall be denied if not made at a
reasonable time or if the testimony or evidence would be merely
cumulative.

(h) (i) All proceedings before the Commission relating
to a violation of this subchapter by a state employee, including
the disposition thereof, shall be maintained confidential by the
Commission unless public disclosure is requested in writing by
the state employee.

(iiy All proceedings before the Commission relating to
a violation of this subchapter by a state officer shall be
maintained confidential by the Commission unless public
disclosure 1s requested in writing by the state officer or unless
the Commission, based on a preliminary inquiry, determines that
there is reason to believe that a vicolation has occurred, and
serves upon the alleged violator a statement of the alleged facts
of such violation., After the service of such a statement on such
person, all proceedings relating thereto shall be open to the
public and the statement and any other paper filed thereafter
respecting such violation shall be made available for public
inspection at reasonable hours.

(iii) All proceedings relating to a violation of this
subchapter by an honorary state official shall be maintained
confidential by the Commission unless public disclosure is
requested in writing by the honorary state official or unless the
Commission determines that a violation has occurred and so
informs the official. At and after the time of so informing the
official, the Commission shall make the record of all proceedings
relating thereto available for public inspection at reasonable
hours and all subsequent proceedings relating thereto, if any,
shall be open to the public.

{iv) Notwithstanding the confidentiality requirements
of clauses (i)-(iii) above, the Commission shall make available
for public inspection the record of all proceedings relating to
any decision of the Commission which is appealed to Superior
Court and the Commission shall report to appropriate federal or
State authorities any substantial evidence of a violation of any
criminal law which comes to its attention in connection with any
proceeding under this subchapter. :

‘ (v} The Chairman of the Commission shall, with the
approval of the Commission, establish such procedures as in the
Chairman's judgment may be necessary to prevent the disclosure of
any record of any proceedings or other information received by
the Commission or its staff except as permitted by this
subchapter.

§5811. Judicial Review. In the event that the Commission finds

that any person has violated any provision of this subchapter,
said person shall have a right of appeal to Superior Court of any
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such finding and of any sanctions imposed with respect thereto by
filing a notice of appeal with the Superior Court within 30 days
of the final action by the Commission in a particular case. The
appeal shall be on the record without a trial de novo. If the
Court determines that the record is insufficient for its review,
it shall remand the case to the Commission for further
proceedings on the record. The Court's review, in the absence of
actual fraud, shall be limited to a determination of whether the
Commission's decision was supported by substantial evidence on
the record. The burden of proof in any such appeal shall be on
the appellant.

Section 2. Code of Conduct Legislation for Local Government
Officials. Tt 1s the desire of the General Assembly that all
local governmental units adopt code of conduct legislation
similar to this Act to apply to their public officials., Within
two years after the effective date of this Act, the Ethics
Commission established hereunder shall report to the General
Assembly as to the existence of such legislation and shall make a
recommendation to the General Assembly with respect to
legislation to be adopted to cover such officials not then
covered by legislation similar to this Act.

Section 3. Effective Date. This Act shall become effective six
months after it 1s enacted in accordance with law.

SYNOPSIS: This Act rewrites Subchapter I of Chapter 58 of Title
29 which provides a code of conduct and conflict of interest laws
applicable to all state employees and officials except for
members of the General Assembly and the judiciary. Detailed
description of this Act is contained in the June 7, 1990 Report
to the legislative leadership of the General Assembly from the
Delaware State Bar Association's Special Committee on Public
Officials' Code of Conduct,
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CSM\ethicsrule 6/7/90
[PRELIMINARY]
RULES OF THE STATE ETHICS COMMISSICN
Rule 1. Complaints.

(a) A Complaint submitted to the Commission must set
forth in simple, concise, and direct statements the following:

(1) the name and address of the party filing the
complaint (hereinafter referred to as the "Complainant");

(2) the name of the person alleged to be in
violation of the State Employees and Officials' Code of Conduct
(hereinafter referred to as the "Respondent");

{3) a statement of each violation, identifying the
specific provision alleged to have been violated, divided into
counts with each violation representing a separate count; and

(4) the facts alleged to give rise to the
violation. The facts supporting the Complaint may be sworn to by
any person, When facts are alleged upon the information and
belief of the Complainant, the Complaint shall so state and set
forth the basis for such information and belief,

All documents in the possession of the Complainant that
are relevant to and in support of the allegations shall be
appended to the Complaint.

Rule 2., Processing Complaints.

(a) (1) The staff of the Commission shall examine each
Complaint. submitted to the Commission for compliance with these
rules and any other applicable Commission rules.

(2) If the staff determines that a Complaint does
not comply with the Commission's Rules, the Complaint shall be
returned to the Complalnant with a general statement that the
Complaint 1s not in compliance with such rules and a copy of such
rules. A Complainant may resubmit a Complaint.

(3) If the staff determines that a Complaint is in
compliance with the Commission's rules, the Complaint shall be
filed with the Commission and a copy shall be transmitted to each
member of the Commission.

(4) The Chairman shall place the Complaint on the

Commission agenda for consideration and shall schedule a
Commission meeting as soon as practical thereafter.
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(A) The Commission shall consider the
Complaint and determine if the Complaint should be dismissed
because it fails to allege facts which constitute a violation of
the State Employees, Officers and Officials' Code of Conduct or
if the Complaint merits further inguiry.

(B} The decision under subparagraph (A) of
this paragraph shall be transmitted, in writing, to the
Complainant and Respondent.

(b) If the Commission determines that the Complaint
fails to allege facts which constitute a violation of this
subchapter, the Commission shall issue a report of the action
taken and a brief statement of the reasons therefor; the
Complaint shall be considered dismissed and the Commission shall
not take any further action with respect thereto.

Rule 3., Preliminary Inquiry and Statement of Alleged Violation.

(a} (1) 1If the Commission determines that the
allegation of a violation in a Complaint filed with the
Commission merits further inguiry, the Commission shall refer the
Complaint to the Attorney General for investigation., After such
investigation the Attorney General shall present the matter to
the Commission with a recommendation either that the Complaint
should be dismissed or that the Commission should conduct a
preliminary inquiry to determine whether such violation occurregd.

(2) 1If the Commission determines on the basis of
the Attorney General's report that the Complaint should be
dismissed, the Commission shall issue a report of the action
taken together with a statement of the reasons therefor; the
Complaint shall be considered dismissed and the Commission shall
take no further action with respect thereto. ©Notice of such
action shall be given to both the Complainant and the Respondent.

(3} If the Commission determines on the basis of
the Attorney General's report to conduct a preliminary inquiry,
in the conduct thereof--

(d) the Respondent shall have an opportunity
to present to the Commission, orally or in writing, a statement
respecting the allegations with respect to which the inqguiry is
being held,

(B) the prosecuting attorney may interview
witnesses and examine documents and other evidentiary matter,

{C) the Commission may order the testimony of
witnesses to be taken under oath, in which event the ocath may be
administered by a member of the Commission or by any person
authorized by a member of the Commission or by any person
authorized by law to administer ocaths,
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{D) the Commission may require, by subpoena
or otherwise, the attendance and testimony of witnesses and the
production of such books, records, correspondence, memoranda,
papers, documents, and other things as it deems necessary to the
conduct of the inquiry, and '

(E) any probative evidence may be used.

(b) Upon the completion of the preliminary inguiry, the
prosecuting attorney shall prepare and transmit to the Commission
a report containing a comprehensive summary of the information
received in the inquiry and may include in the report a
recommendation for action by the Commission respecting the
alleged viclation which was the subject of the inguiry.

(c) If the Commission determines on the basis of the
report of the prosecuting attorney on the preliminary ingquiry
respecting an alleged violation that there is reason to believe
that the violation occurred, the Commission shall direct the
presecuting attorney to transmit to the Respondent a Statement of
Alleged Violation., A Statement shall be divided into counts and
each count shall relate to a separate violation and shall contain
a plain and concise statement of the :alleged facts of such
violation and include a reference to the provision of this
subchapter alleged to have been violated.

(d) If the Commission determines on the basis of the
report of the prosecuting attorney on the preliminary inquiry
that there is no reason to believe that the violation occurred,
the Commission shall issue a report of the action taken together
with a statement of the reasons therefor; the Complaint shall be
considered dismissed and the Commission shall not take further
action with respect thereto. Notice of such action shall be
given to both the Complainant and the Respondent.

Rule 4, Answers, Motions and Commission Action,

(a) If a Statement of Alleged Viclation is transmitted
under Rule 3 above, the Respondent shall have 20 calendar days in
which to respond. The response shall be by way of answer or
motion, shall be in writing and signed by the Respondent or his
counsel, and shall be limited to the following:

(1) An admission or denial of, under oath, each
count set forth in the statement plus any supportive evidence and
any other relevant information which the Respondent may desire to
submit.

{2) An objection to any count in the Statement on

the grounds that it fails to state a fact which constitutes a
violation of this subchapter.
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{3) An objection to the jurisdiction of the
Commission to consider the allegations contained in the
statement.

(4) A motion for a bill of particulars.

(5) An objection to the participation of any
member of the Commission in the consideration of the allegations
contained in the statement on the grounds that the member cannot
render an impartial or unbiased decision. The Commission member
against whom the objection is made shall be the sole judge of his
gqualifications. A motion under this paragraph is not in lieu of
an answer.,

Any motion submitted pursuant to this Rule shall be
accompanied by a memorandum of points and authoritles. Except
for good cause shown, no pleading or motion not described in
paragraphs {1} through (5) will be considered by the Commission
and the Commission will not consider any answer or motion in such
paragraphs which is submitted under this Rule after the
expiration of such 20 calendar days.

{(b) Within 10 calendar days after the receipt of any
motion under this Rule, the Commission shall consider such
motion, Notice of the decision of the Commission respecting such
motion shall be furnished the Respondent. When the Commission
has acted on all motions submitted under paragraphs (2), (3) and
(4) of subsection (a), the Respondent shall in accordance with
paragraph (a)(l), submit, within 10 calendar days of the date of
the last Cemmission action, an answer to each count in the
Statement not dismissed by the Commission,

(c) PFailure to submit, within the applicable time
period an answer to a count of a Statement which has not been
dismissed by the Commission shall constitute an admission to the
violation alleged in the count.

(d} The Chairman, in his discretion, may extend or
shorten any time limitations imposed by this Rule if he
determines that the extension would facilitate a fair and
complete inquiry or the shorter time is required because of
special circumstances.

(e) (1) As soon as practical after the expiration of
all applicable time limitations for action under subsections (a)
and (b) of this Rule, the Commission shall act, by the vote of a
majority of the members of the Commission, to-

(A) hold a disciplinary hearing on the
violation charged in the Statement, or

(B)y defer action on the Statement but only if
there is a grand jury or judicial proceeding pending; or
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(C} dismiss the Statement.

(2) The Respondent shall be notified in writing of
action taken under paragraph (1) of this subsection,

(£) If the Commission votes to dismiss the Statement,
the Commission shall issue a report of the action taken together
with a statement of the reasons therefor, the Statement shall be
considered dismissed and the Commission shall not take any
further acticon with respect thereto.

Rule 5, Disciplinary Hearings.

{a) A disciplinary hearing respecting a violation
charged in a Statement of Alleged Violation shall be held by the
Commission to receive evidence upon which to base findings of
fact respecting such alleged violation. & disciplinary hearing
shall consist of two phases. The first phase shall be for the
purpose of determining whether or not the counts in the Statement
have been proved. The second phase shall be for the purpose of
determining what action to take with respect to any count found
to have been proved.

{b) At a disciplinary hearing the Commission may
require, by subpoena or otherwise, the attendance and testimony
of such witnesses and the production of such books, records,
correspondence, memoranda, papers, documents, and any other sworn
statements taken under Commission direction may be accepted into
the Commission record,

(¢) Prior to setting a date for a disciplinary hearing
and issuing subpoenas for witnesses, the Commission shall resolve
the scope and purpose of the hearing. A copy of this statement
of scope and purpose shall be furnished to all witnesses. During
the course of the hearing the Commission may expand or contract
the scope in light of evidence received.

(d) (1) The order of phase one of a disciplinary
hearing shall be as follows:

(A} the Chairman shall open the hearing by
stating the Commission's authority to conduct the hearing, the
purpose of the hearing, and its scope.

(B) Testimony from witnesses and other
evidence pertinent to the subject of the hearing shall be
received in the following order whenever possible: (i) witnesses
and other evidence offered by the prosecuting attorney, (ii)
witnesses and other evidence offered by the Respondent, and (iii)
rebuttal witnesses.

(C) Witnesses at a hearing shall be examined
first by the prosecuting attorney. The Commission members may
then question the witnesses., The Respondent or his counsel may
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then cross examine the witnesses. Redirect and recross may be
permitted in the Chairman's discretion. With respect to
witnesses offered by the Respondent, a witness shall be examined
first by the Respondent or his counsel, and then may be cross-
examined by the prosecuting attorney., Commission members may
then question the witness. Redirect and recross may be permitted
in the Chairman's discretion,

(2) Testimony of all witnesses shall be taken
under cath. The ocath shall be administered by the Chairman or
Commission member designated by him to administer oaths,

(e) At a disciplinary hearing the burden of proof rests
on the prosecuting attorney with respect to each count to
establish the facts alleged therein clearly and convincingly by
the evidence that it introduces.,

(£) Phase two of a disciplinary hearing shall consist
of oral and/or written submission by the prosecuting attorney and
counsel for the Respondent as to the sanction the Commission
should impose with respect to any count of the Statement of
Alleged Violation which has been proved. Testimony by witnesses
will not be heard at phase two except by a vote of a majority of
the Commission.

Rule 6. Commission Recommendations.

(a) (1) As soon as practical after the completion of
the first phase of a disciplinary hearing respecting a Statement
of Alleged Violation, the Commission shall consider each count
contained in the Statement and with respect to each count as
originally drawn or as amended shall vote either to find that the
count has been proved or to dismiss the count. A count shall not
be proved unless at least a majority of the Commission vote for a
motion that the count has been proved.

(2) If the Commission votes that a count has been
proved, the Commission may upon completion of the second phase of
the disciplinary hearing, by a majority vote of the Commission,
consider and vote on a motion regarding a sanction respecting the
violation charged in such count,

{(b) With respect to any violation with which a person
was charged in a count which the Commission has voted as proved,
the Commissicon may take any one or more of the following actions:

(1) Issue a written reprimand or censure of the
person's conduct.

(2) With respect to a state employee or public
officer, other than an elected official, remove, suspend, demote
or take other appropriate disciplinary action with respect to
that person.
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(3) With respect to an honorary state official,
recommend that appropriate action be taken to remove the official
from office.

(¢) The Commission report adopted by the Commission
under clause (a)(2) of this Rule respecting a violation charged
in a count shall contain a statement of the evidence which
supported the finding as to that count and a statement of the
Commission's reasons for the recommendation as well as a
statement of the Commission's reasons for finding that any count
was not proved, The Commission shall cause a copy of the
Commission's report and the Statement of Alleged Violation to be
served upon the Respondent.

(d) If the Commission votes to dismiss all counts of a
Statement the Commission shall not take any furthér action with
respect thereto.

Rule 7. Disclosure of Evidence.

Upon the request of a Respondent, the Attorney Ceneral
and the Commission shall permit the Respondent to inspect, copy,
or photograph books, papers, documents, photographs, or other
tangible objects which will be used as evidence against the
Respondent in a disciplinary hearing and which are material to
the preparation of the defense of the Respondent.

Rule 8. Exculpatory Information.

If the Attorney General or the Commission at any time
receive any exculpatory information respecting a Statement of
Alleged Violation against a public official, it shall forthwith
make such information available to such official,

Rule 9. Admissibility of Evidence,

Any evidence that is relevant and probative shall be
admissible in any hearing of the Commission, unless the evidence
is privileged or unless the Constitution otherwise requires its
exclusion, Objections going only to the weight that should be
given to evidence will not justify its exclusion. The Chairman
or other member presiding at a hearing shall rule upon any
question of admissibility at the hearing of testimony or evidence
presented to the Commission. The Chairman or other member
presiding may limit the presentation of repetitious evidence.
Rulings shall be final unless reversed or modified by a majority
vote of the Commission members present.

Rule 10. Witnesses.
(a} A subpoena to a witness to appear at a hearing

shall be served sufficiently in advance of his scheduled
appearance to allow him a reasonable pericd of time, as
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determined by the Commission, to prepare for the hearing and to
employ counsel should he so desire,

(b) Except as otherwise specifically authorized by the
Chairman, no member of the Commission or staff shall make public
the name of any witness subpoenaed by the Commission before the
date of his scheduled appearance.

(c) Witnesses at hearings may be accompanied by their
counsel for the purpose of advising them concerning their
constitutional rights and to raise objections to the
admissibility of testimony and evidence. <Counsel for a witness
other than the Respondent shall not be permitted to engage in
oral argument with the Commission. After a witness has
testified, his counsel may submit to the Commission, in writing,
any questions he wishes propounded to his client and any reguest
for additional witnesses or other evidence. Such reguest may be
granted at the Commission's discretion.

(d) The Respondent may apply to the Commission for the
issuance of subpoenas for the appearance of witnesses for the
production of documents on his behalf., The application shall be
granted upon a concise showing by the Respondent that the
proposed testimony or evidence is relevant and not otherwise
avallable. The application ghall be denied if not made at a
reasonable time or if the testimony or evidence would be merely
cumulative,

(e) Each witness appearing before the Commission shall
be furnished a printed copy of the rules of the Commission.
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Report of Delaware State Bar Assoclation
Special Committee on Leglislative Code of Conduct

June 17, 1986

This report accompanies the followlng proposed /
legislation and legislative rules which were prepared in
response to the request of the leadership of the 133rd General
Assembly for assistance from the ﬁelaware State Bar Association
in preparing an ethies bill for State legislators:

An Act amenaing Title 29 defining ''personal or
private interest' and establishing an Ethics Committee in the
House and Senate to issue advisory opinions, to investigate
allegations of violations and to make recommendations with
respect thereto. (the "Conflicts Act')

X An Act amending the financial disclosure law
(Title 29, Chapter 58) to require the disclosure of certain
gifts. (the "Financial ﬁisclosure Act').

Resolutions amending the Rules of the House and
the Senate to (1) prescribe certain Rules of Legislative
Conduct; (ii) authorize an Ethics Committee to administer the
rules by issuing advisory opinions, investigating allegations of
violations and prosecuting violations before the respective
House; and (i1ii) prescribe the rules of procedure that would
apply in the Ethics Committee and in the House or Senate in
connection with any proceeding involving an alleged violation.

(the ''House and Senate Rules'')
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There has also been prepared in connection with this
Report a memorandum entitled "Laws Affecting the Office of
Delaware Legislaﬁor” which describes the currently existing laws
that apply to legislators' cohduct. This latter memorandum
reveals that much of the conduct that the House or Senate might
want to prohibit in a Code of Legislative Conduct is already
prohibited by criminal laws.

The proposed legislation and rules generally are
applicable only to legislators and not to all public officials.
In the relatively short time available to the Committee it did
not conslder any modifications to the existing laws which apply
generally to other public officers, e.g. the Conflicts of
Interest Law, 29 Del.C. Ch. 58, Subch I, Election and Campaign
Finance Law, 15 Del.C. §5143 and Ch. 80 and the Financial
Disclosure Law, 29 Del.C. Ch 58, Subch., II. (One exception is a
proposed addition to the Financial Disclosure Law). It might be
appropriate to review all of these laws to develop a standard
code of ethlcs that would apply to all public officials in the
State.

In developing its proposals the Committee reviewed
ethics legislation applicable to state legislators in 8 other
states as well as the Common Cause model bill. The proposals
are tallored to fit within the framework of existing Delaware
Constitutional restrlctions and have beeﬁ designed with the

existing criminal law provisions in nmind.



The'general thrust of the Committee's proposals 1is to
recommend the adoption of Rules by the House and Senate pursuant
to their authority to regulate the conduct of their respective
members. Del.Const. Art II, §9. These rules involve (i) the
establishment of certain Rules of Legislative Conduct, (ii) the
establishment and authorization of an Ethics Committee in each
House with responsibilities for interpretation and enforcement;
and (iii) the establishment of procedural rules for the Ethics
Committees and the respective House to follow in connection with
advisory opinlons and enforcement actions. 1In general the
proposed Rules of Legislative Conduct involve restrictions that
currently exist Iin the Constitution or 1in criminal statutes.
Certain additional rules of conduct are proposed. A separate
Ethics Committee is proposed for the House and the Senate
because each body has the ultimate responsibility to regulate

the conduct of its members.

Discussion of Specific Rules of Legislative Conduct

The rules are set out in proposed new House Rule 16A
and proposed neQ Senate Rule 17A. A violation of any of these
rules is stated to constitute ''disorderly behavior" as defined
in Article II, Section 9 of the Constitution, which would
provide the basis for expulsion or some lesser sanction.

(1) The first rule concerns the Constitutional
restrictions involving "personal or private interest." The rule

restates the restriction of Art. II, §20 of the Constitution
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that if a legislator has a "'personal or private interest' in a
bill or measure he must disclose that interest and abstain from
voting. The rule also specifies that the conflict must be
disclosed (i) in any Conmittee of which the legislator is a
member and which is considering the bill and (ii) in the
respective House, in either case before the vote is taken, and
the legislator may not participate in the debate on the matter.
However, upon the request of any other member of the House or
Senate, as the case may be, a legislator who has such a conflict
may nevertheless respond to questions concerning the bill or
measure. If a legislator answers as ''not voting' on account of
a ''personal or private interest', that fact is to be recorded in
the records of the Committee and the respective House. The
disclosure can be made orally in open session or it may be made
by a written statement submitted to be read in open session, in
either case to be reflected in the records of the official
proceedings.

A ”persoﬁal or private interest" is defined generally
as an interest which tends to Impair a legislator's independence
of judgment 1in the performance of his dutles with respect to the
matter. This disqualifying situation is further stated to arise
when the outcome of a bill or measure would result in a
financial gain or loss to the legislator to a greater extent
than it might result to others who are members of the same
""class or group of persons'' and it would also arise where a

close relative of a legislator 1s a legislative agent who is

lobbying on a particular bill or measure.
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The prohibition may apply not only where the measure or
bill would directly affect the legislator but also where it
would affect certain persons and entities closely related to the
legislator, e.g., the ''close relative''-parents, spouse, children
and siblings--and any ''private enterprise' in which the
legislator has a '"financial interest''--(i) an ownership interest
of more than $5,000; (ii1) recelves annual compensation of more
than $5,000 as an employee, officer, director, trustee or
independent contractor; or (iii) a creditor of an insolvent
enterprise in an amount in excess of $5,000.

The rule should be easily applied to most fact
situations. For example, a legislator who 1s a teacher or other
employee of the State would not be disqualified from voting on
budget bllls affecting salaries of teachers generally or State
employees generally because the financial ilmpact of the bill on
the legislator would be similar to its impact on many other
people in the same class. On the other hand, a legislator who
is an employee of a State agency would be prohibited from voting
on a budget bill appropriating funds for his or her salary if he
or she were not in a '"class or group,'" all members of which were
being similarly treated.

A legislator who is employed in a certain type of
business (of which there are many such businesses in the State)
would not be disqualified from voting on a bill affecting just
that type of business because the financial impact of the bill

on the legilslator's business would be similar to its impact on
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many other similar businesses. On the other hand, if a
legislator is an employee, officer, director, trustee or
independent contractor receiving more than $5,000 per yeér from
the only business in the State which manufactures widgets and a
bill would affect only manufacturers of widgets, he would be
disqualified from voting on that bill.

A legislator whose close relative is afflicted with a
particular disease, e.g. Alzheimer's or Down's Syndrome, would
not be disqualified from voting on a measure involving state aid
to victims of such disease since the close relative is a part of
a class or group that will be similarly affected by the
legislation.

A legislator who is an employee of a Delaware
municipality would not be disqualified from voting on a bond
bill appropriating funds for a capital asset or improvement for
the municipality because the municipality is not a ''private'
enterprise.

A legislator who is an employee, offlcer, director,
trustee or independent contractor of a non-profit organization
but who receilves not more than $5,000 per year in such capacity
would not be disqualified from voting on a grants in aid bill
appropriating funds for a capital asset or improvement for that
organization because his compensation does not exceed the $5,000
threshold amount specified in the rule defining a 'financial
interest'. If the legislator received more than $5,000 a year

in compensation from that organization, the legislator would be

disqualified from voting on the bill,
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Undoubtedly there will be some situations where it
not be so easy to determine if there 1s a disqualifying
interest. The most likely examples of this are where the
legislator is one of only several people or is associated with
one of only several businesses which will be affected by a
measure or bill. The question will be whether or not the
affected persons or businesses are sufficient in number to
constitute a '"eclass or group'. To assist in resolving questions
like this the Ethics Committee of each House is authorized to
issue written advisory opinions on which the legislator may
rely. 1In rendering its opinions it is expected that the Ethics
Committee would be guided by the statement in Mason's
Legislative Manual, §522 (1962 Ed.) of the fundamental principle
that "The right of a member to represent his constituency,
however, 1s of such major importance that a member should be
barred from voting on matters of direct personal interest only
in clear cases and when the matter is particularly personal."
Thus, the primary inquiry by the Ethics Committee in close cases
would be whether or not the persons or businesses affected are
so few in number that the matter would be viewed as
"particularly personal'’ so that the legislator's independence of
judgment would be clearly affected.

If the legislator acts in good faith reliance on a
written advisory opinion he cannot later be disciplined on
account of any action covered by the opinion so long as there

was a full disclosure of all the facts necessary for the opinion.
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In addition, there may also be situations where,
although not specifically disqualified by the rule, a legislator
may determine it is appropriate for him not to participate in
the debate or vote on a particular measure or bill,

(2)-(6) Rules 2-6 incorporate exlsting criminal
statutes applying to officlal conduct of legislators:

Receiving unlawful gratuities. 11 Del.C. §1206.
Receiving a bribe. 11 Del.C. §1203,
Profiteering. 11 Dbel.C. §1212,
Official misconduct. 11 Del.C, §1211.

_ Flnancial disclosure. 29 Del.C. ch. 58,

(7) Rule 7 prohibits a legislator from receilving
compensatlon for representing or assisting another with respect
to a matter before the General Assembly.

(8) Rule 8 prohibits the unauthorized release of any
matter recelved by the Ethlcs Committee on a confidential basis.

(9) Rule 9 prohibits the willful filing of a false
statement 1n connection with an ethlcs proceeding.

(10) Rule 10 reflects the Legislature's authority to
regulate the conduct of i1ts members by maklng subject to
discipllnary proceedings any conduct which (1) brings the House
into disrepute or (11) reflects adversely on the member's
fitness to hold public office.

Time Limits

There 1s no time limit with respect to when the

prohibited conduct occurred and when the disciplinary proceeding
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must be instituted. A 1egislatdr is subject to sanction for any’
prohibited conduct occurring subsequent to being elected to the
State Legislature. A legislator is also subject to sanction for
any prohibited conduct occurring prior to being elected to

office provided that the conduct bears a reasonabble
relationship to the legislator's fitness to hold legislative
office.

Administration and Enforcement

Advisory Opinions

An Ethics Committee may give written advisory
oplnions to a legislator as to the applicability of any Rule of
Legislative Conduct to any particular fact situation. A
legislator who acts 1n good faith rellance on a written advisory
opinion may not be disciplined with respect to any action
covered by the opinion provided that there was a full disclosure
of all the facts necessary for the opinion.

All proceedings before an Ethics Committee in
connection with an advisory opinion will be confidential
provided that: (1) the legislator may waive the privilege of
confidentiality; (ii) the proceedings may be made public in any
subsequent disciplinary proceeding if the leglslator acts in
disregard of an advisory opinion and (iii) the Ethics Committee
shall maintain records of its proceedings and advisory opinions
which shall be available for reference by the Committee,

subsequent Committees and their staff,
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Enforcemént Actions

The Commlittee may only investigate an alleged
violation of a Rule of Legislative Conduct if a written
complaint is filed by a legislator accompanied by a sworn
statement setting out the facts supporting the allegations., In
any such investigation or proceeding, either by the Committee or
in the House or Senate, a legislator shall be given an
opportunity to be heard after notice, to be advised and assisted
by legal counsel, to produce witnesses and offer evidence and to
cross examine witnesses. The detalls of the rules of procedure
are spelled out in proposed House Rule 55 and proposed Senate
Rule. 30.

In general, the Ethics Committee investigates
allegations of violations and makes recommendations to the House
or Senate as to the disposition of the matter. If the Committee
votes without dissent to dismiss a complaint then the matter
would not be further considered by the House or Senate. If the
Committee votes to dismiss a complaint but there are dissenting
votes then the House or Senate wlll consider the matter if a
majorlty of the House or Senate vote to do so.

The House or Senate may impose any sanction it deems
appropriate for a viclation of any rule provided that a Membef
may not be suspended or expelled except with the concurrence of

2/3 of the House or Senate, as the case may be.
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TheVConflicts Act

In additilon to adopting Rules of Legislative Conduc.
rules of the House and the Senate, it is recommended that
certain provisions concerning ''personal or private interests"
and the Ethics Committees also be adopted as a part of the
Delaware Code in order to make them a more permanent part of the
law. Since 1t may not be possible for one General Assembly to
adopt a law regarding House or Senate Rules which will be
binding on a subsequent General Assembly it is also recommended
that the proposed rules of the House and Senate be readopted at

the beginning of each new General Assembly.

The Financial Disclosure Act

While the Committee did not review the code of ethics
and conflicts laws that apply to all public officials, it did
note one area that 1s not regulated that the Committee believes
should be subject to some regulation. That 1s the area of gifts
to legislators and other public officials. Some jurisdictions
prohlbit gifts to public officials, some exempt out some dollar
amount or certaiﬁ types of gifts, e.g. meals. Some do not
prohibit gifts but rather just require disclosure. The
Committee recommends the latter alternative and the proposed
amendment to the Financial Disclosure Act would impose this
requirement.

For the purposes of the financial disclosure
requirement, gifts from persons who are related within the third

degree of consanguinity are not considered ''gifts".

-11-
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Consanguinity is relationship by blood through at least one

common ancestor. To determine the degree of consanguinity count
up from the person to the common ancestor then count down to the
relative concerned. For example, X is related to his nephew to

the third degree of consanguinity:

’/////Xls fatherﬁﬂﬁﬁmhkﬁﬁﬁ‘
/ N\
X X'T brother
3
l
8

X's nephew

The financial disclosure requirement has been placed in
a separate bill because it would apply to all public officials
who must file the financial disclosure statement.

The Committee wishes to express its appreclation for
the Invaluable assistance of the following House and Senate
attorneys in the preparation of the proposed legislation and
legislative rules: Robert T. Aulgar, Jr., Richard T. Dillard,
Ronald D. Smith and William J. Walls, Jr.

Respectfully submitted,

Charles S. McDowell, Chailrman
0. Francils Biondi

Richard R. Cooch

Bruce L. Hudson

W. Laird Stabler, Jr.
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133rd General Assembly
Bill No.

AN ACT AMENDING TITLE 29, DELAWARE CODE,
CONCERNING LEGISLATIVE CONFLICTS OF INTEREST
AND ESTABLISHING HOUSE AND SENATE ETHICS COMMITTEES

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE:

Section 1. Amend Title 29, Delaware Code, by adding a
new Chapter 10 thereto to read as follows:

"Chapter 10

LEGISLATIVE CONFLICTS OF INTEREST

§1001 Findings.

(a) The General Assembly hereby declares that public
office is a public trust and that any effort to realize personal
financial gain through public office other than compensation
provided by law is a viclation of that trust, 1In serving the
public interest, it is a legislator's right and responsibility to
vote upen all questicons before the House of which he or she is a
member and to participate in the business of the House and its
Committees, and in doing so, he or she is presumed to be acting
in good faith and in the public interest.

(b) The General Assembly alsoc acknowledges that the
exercise of legislative rights is subject to limitations provided
in Article II, Section 20 of the Delaware Constitution when
personal or private interests conflict with the public interest.

{c) The purpose of this chapter is to define the
limitations of Article II, Section 20 of the Delaware
Constitution and to provide for its implementation and
enforcement.

§1002, Restrictions Relating to Personal or Private
Interests

(a) A legislator who has a personal or private interest
in any measure or bill pending in the General Assembly shall
disclose the fact to the House of which he or she is a member and
shall not participate in the debate nor vote thereon; provided
that, upon the request of any other member of the House or
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Senate, as the case may be, a legislator who has such a personal
or private interest may nevertheless respond to gquestions
concerning any such measure or bill, A personal or private
interest in a measure or bill is an interest which tends to
impair a legislator's independence of judgment in the performance
of his or her legislative duties with respect to that measure or
bill,

(b) A legislator has an interest which tends to impair
his or her independence of judgment in the performance of his or
her legislative duties with regard to any bill or measure when:

(1) the enactment or defeat of the measure or bill
would result in a financial benefit or
detriment to accrue to the legislator or a
close relative to a greater extent than such
benefit or detriment would accrue to others
who are members of the same class or group of
persons, or

{2) the legislator or a close relative has a
financial interest in a private enterprise
which enterprise or interest would be affected
by a measure or bill to a lesser or greater
extent than like enterprises or other
interests in the same enterprise, or

{(3) a person required to register as a legislative
agent pursuant to Chapter 16 of Title 29 of
the Delaware Code is a close relative of the
legislator and that person acts to promote,
advocate, influence or oppose the measure or
bill.

{c) Disclosure required under subsection (a) shall be
made in open session {i) prior to the vote on the measure or bill
by any Committee of which the legislator is a member and (ii)
prior to the vote on the measure or bill in the House of which
the legislator is a member.

(d) A legislator who violates the provisions of this
section shall be subject to such sanction as shall be prescribed
by the House of which he or she is a member pursuant to rules
adopted under Article II, Section 9 of the Delaware Constitution.

§1003. Legislative Ethics Committees.

The House and the Senate shall each establish an Ethics
Committee which shall have the responsibilities assigned in this
section with respect to the enforcement of this chapter and such
other responsibilities as may be assigned by the House or the
Senate as the case may be. Each Ethics Committee may, upon the
request of a member, provide a written advisory opinion as to the

...2._
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application of this chapter to a particular situation. Any
member who acts in good faith in reliance upon any such written
advisory opinion shall not be subject to any disciplinary
proceeding by the respective House with respect to the matters
covered by the advisory opinion provided there was a full
disclosure to the Ethics Committee of all facts necessary for the
opinion, All proceedings before an Ethics Committee in
connection with an advisory opinion shall be confidential,
subject to the following: (i) the legislator involved may waive
the privilege of confidentiality; (ii) the proceedings shall no
longer be confidential and may be made public in any subsequent
disciplinary proceeding if the legislator acts in disregard of an
advisory opinion; and {iii) each Ethics Committee shall maintain
records of its proceedings and advisory opinions which shall be
avallable for reference by the Committee, subsequent Committees
and their staff. Each Committee shall investigate allegations of
violations of this chapter by the members of the respective House
and shall make recommendations to the respective House with
respect thereto. If in the course of any proceeding, advisory or
investigative, the Committee shall become aware of any
substantial evidence of a violation of any law involving
legislative conduct subject to its jurisdiction it shall report
the same to the appropriate federal or state authorities,

§1004. Definitions

For the purposes of this Chapter:

(a) A "close relative" means a person's parents,
spouse, children (natural or adopted) and siblings of the whole
and half-blood,

{b) A "private enterprise" means any activity whether
conducted for profit or not for profit and includes the ownership
of real or personal property; provided that "private enterprise"
does not include any activity of the State of Delaware, any
political subdivision or any agency, authority or instrumentality
thereof,

(c) A person has a "financial interest" in a private
enterprise if he or she:

(1) has a legal or equitable ownership interest in
the enterprise of more than 10% (1% in the
‘case of a corporatlon whose SLOCK 1s reqularly
traded on an established Securlties market):
or

(2) 1is associated with the enterprise and received
from the enterprise during the last
calendar year or might reasonably be expected
to receive from the enterprise during the
current or the next calendar year income in
..3.~
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excess of $5,000 for services as an employee,
officer, director, trustee or independent
contractor; or

(3) 1is a creditor of a private enterprise in an
" amount equal to 10% or more of the debt of

that enterprise (1% or more in the case of a
corporation whose securities are regularly

traded on an established securifies TATKECr).

(d) A "person" means an individual, partnership,
corporation, trust, joint venture and any other association of
individuals or entities."

Section 2, This Act shall become effective upon
enactment.

SYNOPSIS

This bill defines the limitations of Article II, Section
20 of the Delaware Constitution which requires a legislator who
has a personal or private interest in any measure or bill to
disclose the conflict and to abstain from voting on the matter.
This bill would direct the establishment of an Ethics Committee
in the House and Senate which would give advisory opinions
concerning potential violations of this Act.

CSM/amend29 -~ 5/31/90
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Sponsor:

‘Delaware
133rd General Assembly
Bill No.

AN ACT TO AMEND CHAPTER 58, TITLE 29 OF THE
DELAWARE CODE RELATING TO FINANCIAL DISCLOSURE
REQUIREMENTS OF PUBLIC OFFICIALS

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE:

Section 1. Amend §5812, Title 29 of the Delaware Code
to add the following new clause "(o0)'" at the end thereof:

"(o) "Gift" means a payment, subscription, advance,
forbearance, rendering or deposit of money, services or anything
of value unless consideration of equal or greater value is
received. "Gift" shall not include a political contribution
otherwise reported as required by law, a commercially reasonable
loan made in the ordinary course of business, or a gift received
from a spouse or any relative within the third degree of
consanguinity of the person or person's spouse or from the
spouse of any such relative."

Section 2. Amend §5813(a)(4) of Title 29, Delaware
Code, by adding '"or'" at the end of clause 'd" and by adding the

following new clause ‘e

"(e) Any gift with a value in excess of $250 received
from any person, identifying also in each case the amount of
each such gift."

Section 3. This Act shall apply to financial
disclosure statements filed after the date of enactment.

SYNOPSIS
This bill requires public officials to disclose on

their annual f{inancial disclosure statement gifts with a value
in excess of $250.
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Sponsor:

DELAWARE STATE SENATE
133rd General Assembly
Senate Resolution No.

AMENDING THE TEMPORARY RULES OF THE DELAWARE
STATE SENATE OF THE 133RD GENERAL ASSEMBLY
RELATING TO RULES OF LEGISLATIVE CONDUCT

BE IT RESOLVED by the Senate of the 133rd General
Assembly of the State of Delaware that Senate Resolution No. 4
pertaining to the Temporary Rules of the Senate shall be amended
as follows:

Section 1. The following new Rule 17A shall be added
following Rule 17:

"Rule 17A - Rules of Legislative Conduct.

(a) A member of the Senate shall be subject to
discipline by the Senate for violation of any of the following
Rules of Legislative Conduct which shall be deemed to constitute
"disorderly behavior" within the meaning of Article II, Section §
of the Delaware Constituticn:

(1) Restrictions relating to "personal or private
interests" within the meaning of Article II, Section 20 of the
Delaware Constitution and Chapter 10, Title 29 of the Delaware
Code--

(A) A member who has a personal or private
interest in any measure or bill pending before the
Senate shall disclose the fact and shall not participate
in the debate nor vote thereon; provided that, upon the
request of any other member of the Senate, a member who
has such a personal or private interest may nevertheless
respond to guestions concerning any such measure or
bill. A personal or private interest in a measure or
bill is an interest which tends to impair a member's
independence of judgment in the performance of his or
her duties with respect to that measure or bill,

(B} A member has an interest which tends to
impair his or her independence of judgment in the
performance of his or her legislative duties with regard
to any bill or measure when:

{i) the enactment or defeat of the
measure or bill would result in a financial benefit or
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detriment to accrue to the member or a close relative to
a greater extent than such benefit or detriment would
accrue to others who are members of the same class or
group of persons, or

{ii) the member or a close relative has
a financial interest in a private enterprise which
enterprise or interest would be affected by a measure or
bill to a Jegser or greater extent than like enterprises
or other interests in the same enterprise, or

(iii) a person required to register as a
legislative agent pursuant to Chapter 16 of Title 29 of
the Delaware Code is a close relative of the legislator
and that person acts to promote, advocate, influence or
oppose the measure or bill.

(C) Disclosure required under subsection (A)
shall be made in open session (i) prior to the vote on
the measure or the bill by any Committee of which the
member is a member and (ii) prior to the vote on the
measure or bill in the Senate., Disclosure may be made
by written statement submitted to the Chairman of a
Committee or the Presiding Officer and read in open
session in the Committee or the Senate as the case may
be.

(D) For the purposes of this Rule:

(I) A "close relative" means a person's
parents, spouse, children (natural or adopted) and
siblings of the whole and half~blood.

(II) A "private enterprise” means any
-activity whether conducted for profit or not for profit
and includes the ownership of real or personal property;
provided that "private enterprise" does not include any
activity of the State of Delaware, any political
subdivision or any agency, authority or instrumentality
thereof.

(III) A person has a "financial
interest" in a private enterprise if he or she

(i) has a legal or eguitable ownership
interest in the enterprise of more than 10% (1% in the
case of a cororation whose stock 1s reqularlv traded.on

an established securities market); or

(ii) 1is associated with the enterprise
and received from the enterprise during the last
calendar year or might reasonably be expected to receive
from the enterprise during the current or the next
calendar year income in excess of $5,000 for services as
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an employee; officer, director, trustee or independent
contractor; or

(1ii) is a creditor of private
enterprise in an amount equal to 10% or more of the debt
of that enterprise (1% or more in the case of a
corporation whose securities are regularly traded on an
estapblished securities market).

[er—

(IV) A "person" means an individual,
partnership, corporation, trust, joint venture and any
other association of individuals or entities.

(2) Receiving unlawful gratuities in violation of
Section 1206, Title 11, Delaware Code.

(3) Receiving a bribe in violation of Section
1203, Title 11, Delaware Code.

(4) Profiteering in violation of Section 1212,
Title 11, Delaware Code.

(5) Engaging in conduct ceonstituting official
misconduct in violation of Section 1211, Title 11, Delaware Code.

(6) Failure to comply with the financilal
disclosure requirements of Chapter 58, Title 29, Delaware Code.

(7) Appearing for, representing or assisting
another in respect to a matter before the General Assembly or one
of its committees for compensation other than that provided by
law.

(8) Releasing without authorization of the Ethics
Committee any confidential matter pertaining to proceedings of
the Ethics Committee.

(9) Knowingly filing a false statement with the
Ethics Committee or the Senate in connectlon with any proceeding
involving a Rule of Legislative Conduct.

(10) Engaging in conduct which the Senate
determines (i) brings the Senate into disrepute or (ii) reflects
adversely on the member's fitness to hold legislative office.

{b) A member shall be subject to sanction for any
prohibited conduct occurring subsequent to being elected to the
Senate. A member shall also be subject to sanction for any
prohibited conduct occurring prior to being elected to the Senate
provided that the conduct bears a reasonable relationship to the
member's f£itness to hold legislative office.

1



{c) A complaint alleging a violation of a Rule of
Legislative Conduct shall be filed in writing by a member with
the Ethics Committee for investigation and recommendation to the
Senate as to disposition. A complaint must be accompanied by a
written statement signed by any person, sworn under oath, setting
forth the facts supporting the complaint. ©No such complaint
shall be considered by the Senate prior to its consideration and
recommendation by the Ethics Committee.

{d) If the Ethics Committee recommends some
disciplinary action with respect to a complaint, a resolution
shall be presented to the Senate that the Senate conduct a
proceeding to consider the matter. TIf the Ethics Committee votes
to dismiss a complaint and there are no dissenting votes in the
Committee, the Senate shall take no action with respect
thereto., If the Ethics Committee votes to dismiss a complaint
but there are dissenting votes in the Committee, the Senate may
consider the matter upon the petition of any member approved by a
majority vote of the Senate. 1In any proceeding before the Senate
involving an alleged violation of a Rule of Legislative Conduct,
the accused member shall be given an opportunity to be heard
after notice, to be advised and assisted by legal counsel, to
produce witnesses and offer evidence, and to cross examine any
witnesses; a transcript of any such proceeding shall be made and
retained; and the procedural rules of Rule 30 shall apply.

{e) If the Senate finds by a majority vote that a
member has violated a Rule of Legislative Conduct, it may impose
such disciplinary action as it deems appropriate provided that no
member may be suspended or expelled without the vote of 2/3 of
the Senate concurring therein,

Section 2. The following shall be added at the end of
Rule 11: "Whenever any member answers '"not voting" because of a
"personal or private interest” as defined in Article II, Section
20 of the Delaware Constitution, the record shall so reflect."

Section 3. The following new Rule 19A shall be added
following Rule 19:

"Rule 192.," Ethics Committee,

(a) The Ethics Committee shall be a standing committee
consisting of five members, three appointed by the President Pro
Tempore and two appointed by the Minority Leader at the beginning
of each General Assembly.

(b) The powers and duties of the Ethics Committee shall
be as follows:

(1) To recommend to the Senate from time to time

such rules of conduct for members of the Senate as it shall deem
appropriate.
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{2) To issue written advisory opinions upon the
request of any member as to the applicability of any Rule of-
Legislative Conduct to any particular fact situation.

{3) To investigate any alleged violation by a
member of any Rule of Legislative Conduct and, after notice and
hearing, to recommend to the Senate by resolution such
disciplinary action as it may deem appropriate.

(4) To report to the appropriate federal or State
authorities any substantial evidence of a violation by any member
of any law involving a Rule of Legislative Conduct which may come
to its attention in connection with any proceeding whether
advisory or investigative.

{5) To maintain a file of its proceedings and
advisory opinions with a view toward achieving consistency of
opinions and recommendations. Upon the request of a legislator
involved in an advisory opinion, to publish that advisory
opinion,

(6) To follow the procedural rules specified in
Rule 30 and to establish such other procedural rules as shall not
be inconsistent with the rules prescribed by the Senate.

{(7) To act only upon a majority vote of its
members.,

(8) Such other duties and responsibilities as may
be assigned by the Senate from time to time.

(c) All proceedings before the Ethics Committee in
connection with an advisory opinion shall be confidential subject
to the following: (i) the member involved may waive the
privilege of confidentiality; (ii) the proceedings shall no
longer be confidential and may be made public in any subsequent
disciplinary proceeding if the member acts in disregard of an
advisory opinion; and (iii) the Ethics Committee shall maintain
records of its proceedings and advisory opinions which shall be
available for reference by the Committee, subseguent Committees
and their staff.

{(d) The Committee may undertake an investigation of an
alleged violation by a member of any Rule of Legislative Conduct
only upon a written complaint submitted by a member of the
Senate. The complaint must be accompanied by a written statement
signed by any person, sworn under oath, setting forth the facts
supporting the complaint. In any such investigation or
proceeding, a member shall be given an opportunity to be heard
after notice, to be advised and assisted by legal counsel, to
produce witnesses and offer evidence, and to cross examine
witnesses., A transcript of any such proceeding shall be made and
retained. In any such proceeding the procedural rules of Rule 30
shall apply.
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{e) A member of the committee shall be ineligible to
participate, as a member of the committee, in any committee
proceeding relating to his or her legislative conduct. In any
such case, the person appointing that member (either the
President Pro Tempore or the Minority Leader) shall designate a
member of the Senate to act as a member of the committee in any
committee proceeding relating to the legislative conduct of such
ineligible member. A member of the committee who has been found
by the Senate to have violated a Rule of Legislative Conduct
shall be ineligible to serve again as a member of the committee.

() A member of the committee may disqualify himself
from participating in any investigation of the conduct of a
member of the Senate upon submission in writing and under oath of
an affidavit of disqualification stating that he cannot render an
impartial and unbiased decision 1in the case in which he seeks to
disqualify himself. If the committee approves and accepts such
affidavit of disqualification, the chairman shall so notify the
person appointing that member (either the President Pro Tempore
or the Minority Leader) and request that person to designate a
member of the Senate to act as a member of the committee in any
committee proceeding relating to such investigation.

{g) Any member who acts in good faith reliance upon any
written advisory opinion of the Ethics Committee shall not be
subject to any discipline by the Senate with respect to the
matters covered by the advisory opinion provided there was a full
disclosure to the Ethics Committee of all facts necessary for the
opinion.

(h} The committee may function without regard to recess
periods or adjournment.

Section 4. Subsection (c) of Rule 20 shall be amended
to add the following at the end thereof:

"In any case where a member is recorded as "not voting"
on account of a "personal or private interest" as defined in
Article II, Section 20 of the Delaware Constitution, that fact
shall be noted in the Committee records and on the backer of the
bill concerned where applicable."

Section 5. The following new Rule 30 shall be added
following Rule 29:

"Rule 30. Ethics Viclations; Rules of Procedure.

Rule 30.1. Scope and Authority.

These rules govern the procedures to be followed by the
Ethics Committee and the Senate in proceedings involving
allegations of violations of Rules of Legislative Conduct. So
far as applicable, these rules and the Rules of the Senate shall
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be the rules of the Ethics Committee which may prescribe
additional rules not inconsistent therewith,

PROCEEDINGS BEFORE THE ETHICS COMMITTEE

Rule 30.2. Meetings and Quorum.

(a) The Committee shall meet at the call of the
Chairman. Notice of a committee meeting shall be given pursuant
to the Rules of the Senate,

(b)) A quorum of the Committee consists of a
majority of the members of the Committee.

Rule 30.3. Committee Records.

{a) The Chairman of the Committee shall, with the
approval of the Committee, establish such procedures as in the
Chairman's judgment may be necessary to prevent the unauthorized
disclosure of any testimony or other information received by the
Committee or its staff.

(b) (1) Unless otherwise authorized by the
Committee, no information received by the Committee respecting
any alleged violation by a member of the Senate of any Rule of
Legislative Conduct shall be disclosed to the public before the
transmittal under Rule 30.8 to such member of a Statement of
Alleged Violation in connection with such vioclation. B&After the
service of such a Statement on the member--

(2) the Statement and any other paper filed
pursuant to Rule 30.9% respecting such vioclation shall be made
available for public inspection at reasonable hours, and

(3) any other paper filed with the Committee
respecting such violation shall be made available as authorized
by the Committee, except that no paper shall be made avallable if
its disclosure would vicolate any law or regulation,

Rule 30.4., Special Procedures.

The Committee may adopt by resolution any special
procedures deemed necessary to a particular matter before the
Committee, Copies of such special procedures shall be furnished
to all parties and witnesses in the matter. :

Rule 30.5. Changes in Committee Rules,

The rules of the Committee other than these rules may be
modified, amended, or repealed by a vote of a majority of the
Committee.



COMMITTEE TINVESTIGATIVE AUTHORITY

Rule 30.6. Complaints.

(a) A Complaint may be submitted to the Committee
pursuant to subsection (¢) of this rule and shall be in writing
and under oath, setting forth in simple, concise, and direct
Statements the following:

(1) .the name and address of the party filing
the complaint (hereinafter referred to as the "Complainant");

(2) the name of the member of the Seﬁate
alleged to be in violation of a Rule of Legislative Conduct
(hereinafter referred to as the "Respondent");

(3) a statement of each violation,
identifying the Rule of Legislative Conduct alleged to have been
violated, divided into counts with each violation representing a
separate count; and

(4) the facts alleged to give rise to the
violation. The facts supporting the Complaint may be sworn to by
any person, When facts are alleged upon the information and
belief of the Complainant, the Complaint shall so state and set
forth the basis for such information and belief.

{(b) All documents in the possession of the
Complainant that are relevant to and in support of the
allegations shall be appended to the Complaint.

(c) A Complaint may be filed only by a member of
the Senate (including a member of the Committee) and shall be
transmitted directly to the Committee.

Rule 30.7. Processing Complaints.

{a) (1) The staff of the Committee shall examine
each Complaint submitted to the Committee for compliance with the
Rulegs of the Senate and any other applicable Committee rules.

(2) If the staff determines that a Complaint
does not comply with Senate and Committee Rules, the Complaint
shall be returned to the Complainant with a general statement
that the Complaint is not in compliance with such rules and a
copy of such rules. A Complainant may resubmit a complaint,

(3) If the staff determines that a Complaint
is in compliance with Senate and Committee rules, the Complaint
shall be filed with the Committee and a copy shall be transmitted
to each member of the Committee.
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(4) The Chairman shall place the Complaint on
the Committee agenda for consideration and shall schedule a
Committee meeting as soon as practical thereafter.

“ (A) The Committee shall consider the
Complaint and determine if the Complaint should be dismissed
because it fails to allege facts which constitute a violation of
a Rule of Legislative Conduct or if the Complaint merits further
inquiry.

(B) The decision under subparagraph (A)
of this paragraph shall be transmitted, in writing, to the
Complainant and Respondent.

{by (1) If the Committee determines that the
Complaint fails to allege facts which constitute a violation of a
Rule of Legislative Conduct, the Committee shall deliver to the
Senate a report of the action taken and a brief statement of the
reasons therefor.

(2) 1If there are no dissenting votes to the
determination in subparagraph (b)(l) the Complaint shall be
considered dismissed and neither the Committee nor the Senate
shall take any further action with respect thereto.

(3) If there are any dissenting votes to the
determination in subparagraph (b)(1l)}, the Complaint shall be
considered dismissed and neither the Committee nor the Senate
shall take any further action with respect thereto provided that
the Committee's determination shall be considered reversed and
the investigation shall be pursued by the Committee upon the
written petition of any member of the Senate filed with the
Presiding Officer and approved by the majority vote of the
members of the Senate.

Rule 30,8, Preliminary Inquiry and Statement of Alleged
Violation.

{(a) (1) If the Committee determines under Rule
30.7 that the allegation of a violation in a Complaint filed with
the Committee merits further inquiry, or if the Committee's
determination in that regard is reversed by the Senate, the
Committee shall conduct a preliminary inquiry to determine
whether such violation occurred,

(2) In the preliminary inquiry=--
(A) the Respondent shall have an
opportunity to present to the Committee, orally or in writing, a
statement respecting the allegations with respect to which the
inquiry is being held,

(B) the staff may interview witnesses
and examine documents and other evidentiary matter,
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(C) the Committee may order the
testimony of witness to be taken under oath, in which event the
oath may be administered by a member of the Committee or by any
person authorized by a member of the Committee or by any person
authorized by law to administer oaths,

(D) the Committee may require, by
subpoena or otherwise, the attendance and testimony of witnesses
and the production of such books, records, correspondence,
memoranda, papers, documents, and other things as it deems
necessary to the conduct of the inquiry, and

(E) any probative evidence may be used.

Upon the completion of the preliminary inquiry, the
staff of the Committee shall prepare and transmit to the
Committee a report containing a comprehensive summary of the
information received in the inquiry and may include in the report
a recommendation for action by the Committee respecting the
alleged violations which was the subject of the inquiry.

(b)) If the Committee determines on the basis of
the report of the Committee staff on the preliminary inquiry
respecting an alleged violation that there is reason to believe
that the violation occurred, the Committee shall direct the staff
to transmit to the respondent a statement of Alleged Violation,

A statement shall be divided into counts and each count shall
relate to a separate violation and shall contain a plain and
concise statement of the alleged facts of such violation and
include a reference to the provision of the Rule of Legislative
Conduct alleged to have been violated.

(c)(1) If the Committee determines on the basis
of the report of the Committee staff on the preliminary inguiry
that there is no reason to believe that the violation occurred,
the Committee shall deliver to the Senate a report of the action
taken together with a statement of the reasons therefore.

(2) If there are no dissenting votes to the
determination in subparagraph (c)(l), the Complaint shall be
considered dismissed and neither the Committee nor the Senate
shall take any further action with respect thereto.

(3) If there are any dissenting votes to the
determination in subparagraph (c){(l), the Complaint shall be
considered dismissed and neither the Committee nor the Senate
shall take any further action with respect to the matter provided
that the Senate shall consider the matter upon the written
petition of any member of the Senate filed with the Presiding
Officer and approved by the majority vote of the members of the
Senate. If any such proceeding is initiated in the Senate, the
matter shall be prosecuted by the members of the Committee who
dissented from the vote to dismiss the Complaint. In such case
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the dissenting members shall direct the Committee staff to
transmit to the Senate and to the Respondent a Statement of
Alleged Violation as described in subsection (b) which shall be
the basis of the Senate's consideration of the matter.

Rule 30.9. Answers and Motions and Committee Action.

{a) If a statement of Alleged Violation is
transmitted under rule 30.8(b), the Respondent shall have 20
calendar days in which to respond. The response shall be by way
of answer or motion, shall be in writing and signed by the
Respondent or his counsel, and shall be limited to the following:

(1) An admission or denial of, under oath,
each count set forth in the statement plus any supportive
evidence and any other relevant information which the Respondent
may desire to submit.

(2) An objection to any count in the
statement on the grounds that it fails to state a fact which
constitutes a violation of a Rule of Legislative Conduct.

(3) An objection to the jurisdiction of the
Committee to consider the allegations contained in the statement,

(4) A motion for a bill of particulars.

(5 An obijection to the participation of any
member of the Committee in the consideration of the allegations
contained in the statement on the grounds that the member cannot
render an impartial or unbiased decision. The Committee member
against whom the objection is made shall be the sole judge of his
qualifications. A motion under this paragraph is not in lieu of
an answer,

Any motion submitted pursuant to this rule shall be
accompanied by a memorandum of points and authorities. Except
for good cause shown, no pleading or motion not described in
paragraphs (1) through (5) will be considered by the Committee
and the Committee will not consider any answer or motion in such
paragraphs which is submitted under this rule after the
expiration of such 20 calendar days.

(b)y Within 10 calendar days after the receipt of
any motion under subsection (a) of this rule, the Committee shall
consider such motion. Notice of the decision of the Committee
respecting such motion shall be furnished the Respondent. When
the Committee has acted on all motions submitted under paragraphs
(2), (3) and (4) of subsection (a) of this rule, the Respondent
shall in accordance with paragraph (a)(l) of this rule, submit,
within 10 calendar days of the date of the last Committee action,
an answer to each count in the Statement not dismissed by the
Committee.
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(c) Failure to submit, within the applicable time
period an answer to a count of a Statement which has not been
dismissed by the Committee shall constitute an admission to the
violation alleged in the count.

(d) The Chairman, in his discretion, may extend or
shorten any time limitations imposed by this rule if he
determines that the extension would facilitate a fair and
complete inquiry or the shorter time is required because of
special circumstances.

(e} (1) As soon as practical after the expiration
of all applicable time limitations for action under subsections
{a) and (b) of this rule, the Committee shall act, by the vote of
a majority of the members of the Committee, to-

(A) hold a disciplinary hearing on the
violation charged in the Statement, or

(B) defer action on the Statement but
only if there is a grand jury or judicial proceeding pending; or

(C) dismiss the Statement.

(2) The Respondent shall be notified in
writing of action taken under paragraph (1) of this subsection,

(£) (1) 1If the Committee votes to dismissz the
Statement, the Committee shall deliver to the Senate a report of
the action taken together with a statement of the reasons
therefor.

: (2) TIf there are no dissenting votes to the
decision in subparagraph (f)(1), the Statement shall be
considered dismissed and neither the Committee nor the Senate
shall take any further action with respect thereto.

‘ (3) If there are any dissenting votes to the
decision in subparagraph (£){1), the Statement shall be
considered dismissed and neither the Committee nor the Senate
shall take any further action with respect to the matter provided
that the Senate shall consider the matter upon the written
petition of any member of the Senate filed with the Presiding
Qfficer and approved by a majority vote of the members of the
Senate. If any such proceeding is initiated in the Senate, the
matter shall be prosecuted by the members of the Committee who
dissented from the vote to dismiss the Statement. The Statement
shall be the basis of the Senate's consideration of the matter
and the dissenting members shall cause a copy of the Statement to
be delivered to the Senate and served upon the Respondent.
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Rule 30,10. Disciplinary Hearings Before the Committee.

(a) A disciplinary hearing respecting a violation
charged in a Statement of Alleged Violation shall be held by the
Committee to receive evidence upon which to base findings of fact
and recommendations, if any, to the Senate respecting such
violation. A disciplinary hearing shall consist of two phases.
The first phase shall be for the purpose of determining whether
or not the counts in the Statement have been proved. The second
phase shall be for the purpose of determining what action to
recommend to the Senate with respect to any count found to have
been proved. - - :

(b) At a disciplinary hearing the Committee may
require, by subpoena or otherwise, the attendance and testimony
of such witnesses and the production of such books, records,
correspondence, memoranda, papers, documents, and any other
things as it deems necessary. Depositions, interrogatories, and
sworn statements taken under Committee direction may be accepted
into the Committee record.

{c) Prior to setting a date for a disciplinary
hearing and issuing subpoenas for witnesses, the Committee shall
resolve the scops and purpose of the hearing. A copy of this
statement of scope and purpose shall be furnished to all
witnesses. During the course of the hearing the Committee may
expand or contract the scope in light of evidence received.

(d) (1) The order of phase one of a disciplinary
hearing shall be as follows:

{A) The Chairman shall open the hearing
by stating the Committee's authority to conduct the hearing, the
purpose of the hearing, and its scope.

(B) Testimony from witnesses and other
evidence pertinent to the subject of the hearing shall be
received in the following order whenever possible: (i) witnesses
and other evidence offered by the Committee staff, (ii) witnesses
and other evidence offered by the Respondent, and (iii) rebuttal
witnesses.,

{C) Witnesses at a hearing shall be
examined first by the Committee counsel or authorized staff
member. The Committee members may then question the witnesses.
The Respondent or his counsel may then cross examine the
witnesses. Redirect and recross may be permitted in the
Chairman's discretion. With respect to witnesses offered by the
regpondent, a witness shall be examined first by the Respondent
or his counsel, and then may be cross-examined by Committee
counsel or authorized staff member. Committee members may then
question the witness. Redirect and recross may be permitted in
the Chairman's discretion,
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(2) Testimony of all witnesses shall be taken
under oath. The ocath shall be administered by the Chairman or
Cormittee member designated by him to administer oaths,

(e) At a disciplinary hearing the burden of proof
rests on the staff with respect to each count to establish the
facts alleged therein c¢learly and convincingly by the evidence
that it introduces.

(£) Phase two of a disciplinary hearing shall
consist of oral and/or written submission by counsel for the
Committee and counsel for the Respondent as to the sanction the
Cormmittee should recommend to the Senate with respect to any
count of the Statement of Alleged Violation which has been
proved. Testimony by witnesses will not be heard at phase two
except by a vote of a majority of the Committee.

Rule 30.11. Committee Recommendations.

(a) (1) As soon as practicable after the
completion of the first phase of a disciplinary hearing
respecting a Statement of Alleged Violation, the Committee shall
consider each count contained in the Statement and with respect
to each count as originally drawn or as amended shall vote either
to find that the count has been proved or to dismiss the count,

A count shall not be proved unless at least a majority of the
Committee vote for a motion that the count has been proved.

(2) If the Committee wotes that a count has
been proved, the Committee may upon completion of the second
phase of the disciplinary hearing, by a majority vote of the
Committee, consider and vote on a motion that a recommendation be
made to the Senate for appropriate action respecting the
violation charged in such count.

{b) With respect to any violation with which a
member of the Senate was charged in a count which the Committee
has voted as proved, the Committee may include in its
recommendation to the Senate one or more of the following
sanctions:

{1) Suspension or expulsion from the Senate.
(2) Censure,

{3) Reprimand.

{4) Fine.

(5) Any other sanction determined by the
Committee to be appropriate.

{c) The Committee report accompanying a
recommendation to the Senate adopted by the Committee under

160



clause (a)({2) respecting a vielation charged in a count shall
contain a statement of the evidence which supported the finding
as to that count and a statement of the Committee's reasons for
the recommendation as well as a statement of the Committee's
reasons for finding that any count was not proved. The Committee
shall cause a copy of the Committee's report and the Statement of
Alleged Violation to be served upon the Respondent. The
Statement shall be the basis of the Senate's consideration of the
matter.

(dy (1) If the Committee votes to dismiss all
counts of a Statement and thHere are no dissenting votes, the
Statement shall be considered dismissed and neither the Committee
nor the Senate shall take any further action with respect
thereto.

(2) 1If there are any dissenting votes to the
determination in subparagraph (d){l), the Statement shall be
considered dismissed and neither the Committee nor the Senate
shall take any further action with respect thereto provided that
the Senate shall cconsider the matter upon the written petition of

ny member of the Senate filed with the Presiding Officer and
pproved by a majority vote of all members of the Senate. If any
:uch proceeding is initiated in the Senate, the matter shall be
orosecuted by the members of the Committee who dissented from the
vote to dismiss, The Statement shall be the basis of the
Senate's consideration of the matter and the dissenting members
of the Committee shall cause a copy of the Statement to be
delivered to the Senate and served upon the Respondent.

Rule 30,12, Disclosure of Evidence,

Upon the request of a Respondent, the Committee may
permit the Respondent to inspect, copy, or photograph books,
papers, documents, photographs, or other tangible objects which
the Committee intends to use as evidence against the Respondent
in a disciplinary hearing and which are material to the
preparation of the defense of the Respondent.

Rule 30,13. Exculpatory Information.

If the Committee at any time receives any exculpatory
information respecting a Statement of Alleged Violation against a
member of the Senate of any law, rule, regulation, or other
standard of conduct, it shall forthwith make such information
available to such member.

Rule 30,14. Admissibility of Evidence.

{a) Any evidence that is relevant and probative
shall be admissible in any hearing of the Committee, unless the
evidence is privileged or unless the Constitution otherwise
requires its exclusion. Objections going only to the weight that
should be given to evidence will not justify its exclusion.
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{(by The Chairman or other member presiding at a
hearing shall rule upon any gquestion of admissibility at the
hearing of testimony or evidence presented to the Committee., The
Chairman or other member presiding may limit the presentation
of repetitious evidence., Rulings shall be final unless reversed
or modified by a majority vote of the Committee members present.

Rule 30.15. Witnesses.

(a) A subpoena to a witness to appear at a hearing
shall be served sufficiently in advance of his scheduled
appearance to allow him a reasonable pericd of time, as
determined by the Committee, to prepare for the hearing and to
employ counsel should he so desire.

(b) Except as otherwise specifically authorized by
the Chairman, no member of the Committee or staff shall make
public the name of any witness subpoenaed by the Committee before
the date of his scheduled appearance.

(c) Witnesses at hearings may be accompanied by
their counsel for the purpose of advising them concerning their
constitutional rights and to raise objections to the
admissibility of testimony and evidence. Counsel for a witness
other than the Respondent shall not be permitted to engage in
oral argument with the Committee, After a witness has testified,
his counsel may submit to the Committee, in writing, any
guestions he wishes propounded to his client and any regquest for
additional witnesses or other evidence. Such reguest may be
granted at the Committee's discretion,

{d) The Respondent may apply to the Committee for
the issuance of subpoenas for the appearance of witnesses or the
production of documents on his behalf, The application shall be
granted upon a concise showing by the Respondent that the
proposed testimony or evidence is relevant and not otherwise
available. The application shall be denied if not made at a
reasonable time or if the testimony or evidence would be merely
cumulative,

(e) Each witness appearing before the Committee
shall be furnished a printed copy of the rules of the Committee.

PROCEEDINGS BEFORE THE SENATE

30.16 Records of Senate Proceedings.

All papers filed in the Senate with respect to a
proceeding ivolving an allegation of a violation of a Rule of
Legislative Conduct shall be made available for public inspection
at reasonable hours except that no paper shall be made available
if its disclosure would violate any law or regulation,
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30.17 Special Procedures.

The Senate may adopt by resclution any special
procedures deemed necessary to a particular matter before the
Senate., Copies of such special procedures shall be furnished to
all parties and witnesses in the matter.

Rule 30.18 Consideration of Complaints by the Senate.

If a Statement of Alleged Violation is served upon a
Respondent pursuant to Rule 30.8(c}{(3), 30.9(£)(3), 30.11(c) or
30.11¢(d)({2), the Respondent shall have 20 calendar days in which
to respond. The response shall be by way of answer or motion,
shall be in writing and signed by the Respondent or his counsel,
and shall be limited to the following:

{1) An admission or denial of, under oath,
each count set forth in the Statement plus any supportive
evidence and any other relevant information which the Respondent
may desire to submit.

(2) An objection to any count in the
Statement on the grounds that it fails to state a fact which
constitutes a violation of a Rule of Legislative Conduct.

{3) An objection to the jurisdiction of the
Senate to consider the allegations contained in the Statement.

(4) A motion for a bill of particulars.

(5) An objection to the participation of any
member of the Senate in the consideration of the allegations
contained in the Statement on the grounds that the member cannot
render an impartial or unbiased decision. The member of the
Senate against whom the objection is made shall be the sole judge
of his qualifications. A motion under this paragraph is not in
lieu of an answer.

Any motion submitted pursuant to this rule shall be
accompanied by a memorandum of points and authorities. Except
for good cause shown, no pleading or motion not described in
paragraphs (1) through (5) will be considered by the Senate and
the Senate will not consider any answer or motion in such
paragraphs which is submitted under this rule after the
expiration of such 20 calendar days.

(b) As soon as practical after the receipt of any
motion under subsection (a) of this rule, the Senate shall
consider such motion. Notice of the decision of the Senate
respecting such motion shall -be furnished the Respondent. When
the Senate has acted on all motions submitted under paragraphs
(2), (3) and (4) of subsection (a) of this rule, the Respondent
shall in accordance with paragraph (a)(l) of this rule, submit,
within 10 calendar days of the date of the last Senate action, an
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answer to each count in the Statement not dismissed by the
Senate.

(c) Faillure to submit, within the applicable time
period an answer to a count of a Statement which has not been
dismissed by the Senate shall constitute an admission to the
violation alleged in the count,

(d) The Presiding Officer, in his discretion, may
extend or shorten any time limitations imposed by this rule if he
determines that the extension would facilitate a fair and
complete inquiry or the shorter time is required because of
special circumstances.

(e) (1) As soon ag practical after the expiration
of all applicable time limitations for action under subsections
{a) and (b) of this rule, the Senate shall act, by the vote of a
majority of the members, to-

(A) hold a disciplinary hearing on the
violation charged in the Statement, or

(B) defer action on the Statement but
only if there is a grand jury or judicial proceeding pending, or

(C) dismiss the Statement, or any counts
thereof.

(2) The Respondent shall be notified in
writing of action taken under paragraph (1) of this subsection.

Rule 30.20. Disciplinary Hearings.

(a) A disciplinary hearing respecting a violation
charged in a Statement of Alleged Violation shall be held by the
Senate to receive evidence respecting such violation. A
disciplinary hearing shall consist of two phases. The first
phase shall be for the purpose of determining whether or not the
counts in the Statement have been proved. The second phase shall
be for the purpose of determining what disciplinary action to
take with respect to any count found to have been proved.

{(b) At a disciplinary hearing the Senate may
require, by subpoena or otherwise, the attendance and testimony
of such witnesses and the production of such books, records,
correspondence, memoranda, papers, documents, and any other
things as it deems necessary. Depositions, interrogatories, and
sworn statements taken under Senate direction may be accepted
into the Senate record.

(c) Prior to setting a date for a disciplinary
hearing and issuing subpoenas for witnesses, the Senate shall
resolve the scope and purpose of the hearing. A copy of this
statement of scope and purpose shall be furnished to all
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witnesses, During the course of the hearing the Senate may
expand or contract the scope in light of evidence received.

(d)Y (1) The order of phase one of a disciplinary
hearing shall be as follows:

(A) The Presiding Officer shall open the
hearing by stating the Senate's authority to conduct the hearing,
the purpose of the hearing, and its scope.

(B) Testimony from witnesses and other
evidence pertinent to the subject of the hearing shall be
received in the following order whenever possible: (i) witnesses
and other evidence offered by the Committee staff, {ii) witnesses
and other evidence offered by the Respondent, and (iii) rebuttal
witnesses.

(C) Witnesses at a hearing shall be
examined first by the Committee counsel or authorized staff
member. members of the Committee may then question the
witnesses. The Respondent or his counsel may then cross examine
the witnesses. Redirect and recross may be permitted in the
Presiding QOfficer discretion. With respect to witnesses offered
by the Respondent, a witness shall be examined first by the
Respondent or his counsel, and then may be cross-examined by
Committee counsel, or authorized staff member. Committee members
may then question the witness. Redirect and recross may be
permitted in the Presiding Officer's discretion.

(2) Testimony of all witnesses shall be taken
under oath. The oath shall be administered by the Committee
member designated by the Presiding Officer to administer oaths.

(e) At a disciplinary hearing the burden of proof
rests on the Committee with respect to each count to establish
the facts alleged therein clearly and convincingly by the
evidence that it introduces.

(f) Phase two of a disciplinary hearing shall
consist of oral and/or written submission by counsel for the
Committee and counsel for the Respondent as to the sanction the
Senate should impose with respect to any count of the Statement
which has been proved. Testimony by witnesses will not be heard
at phase two except by a vote of a majority of the Senate.

(g) The Senate by resolution may establish rules
by which members of the Senate other than members of the Ethics
Committee may participate in a disciplinary proceeding before the
Senate.

Rule 30.21. Findings; Sanctions.

(a) (1) As soon as practicable after the
completion of the first phase of a disciplinary hearing
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respecting a Statement, the Senate shall consider each count
contained in the Statement and with respect to each count as
originally drawn or as amended shall vote on a motion that the
count has been proved. A count shall not be proved unless at
least a majority of the Senate vote for a motlon that the count
has been proved. A count which is not proved shall be considered
as dismissed by the Senate.

(2) If the Senate votes that a count has been
proved, the Senate may upon completion of the second phase of the
disciplinary hearing, by a majority vote consider and vote on a
motion that any of the following sanctions be imposed respecting
the violation charged in such count:

(1) Suspension or expulsion from the Senate.

(2} Censure.

{3) Reprimand.

(4} Fine.

(5} Any other sanction determined by the
Committee to be appropriate,

A member of the Senate may not be suspended or expelled
from the Senate unless by a vote concurred in by two-thirds of
the members. :

Rule 30,22. Disclosure of Evidence.

Upon the request of a Respondent, the Committee may
permit the Respondent to inspect, copy, or photograph books,
papers, documents, photographs, or other tangible objects which
the Committee intends to use as evidence against the Respondent
in a disciplinary hearing before the Senate and which are
material to the preparation of the defense of the Respondent.

Rule 30,23 Exculpatory Information.

If the Committee at any time receives any exculpatory
information respecting a Statement of Alleged Violation against a
member of the Senate of any law, rule, regulation, or other
standard of conduct, it shall forthwith make such information
avallable to such member.

Rule 30.24. Admissibility of Evidence,

{(a) Any evidence that is relevant and probative
shall be admissible in any hearing before the Senate, unless the
evidence is privileged or unless the Constitution otherwise
requires its exclusion., Objections going only to the weight that
should be given to evidence will not justify its exclusion.
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(b) The Presiding Officer or other member
presiding at a hearing shall rule upon any guestion of
admissibility at the hearing of testimony or evidence presented
to the Senate. The Presiding Officer or other member presiding
may limit the presentation of repetitious evidence.

Rule 30.25. Witnesses.

(a) A subpoena to a witness to appear at a hearing
shall be served sufficiently in advance of his scheduled
appearance to allow him a reasonable period of time, as
determined by the Presiding Officer, to prepare for the hearing
and to employ counsel should he so desire.

(b) Except as otherwise specifically authorized by
the Presiding Officer, no member of the Committee or staff shall
make public the name of any witness subpoenaed by the Committee
before the date of his scheduled appearance.

(¢) Witnesses at hearings may be accompanied by
their counsel for the purpose of advising them concerning their
constitutional rights and to raise objections to the
admissibility of testimony and evidence. Counsel for a witness
other than the Respondent shall not be permitted to engage in
oral argument before the Senate, After a witness has testified,
his counsel may submit to the Presiding Officer in writing, any
gquestions he wishes propounded to his client and any request for
additional witnesses or other evidence. Such reguest may be
granted at the Presiding Officer's discretion,

(d) The Respondent may apply to the Presiding
Officer for the issuance of subpoenas for the appearance of
witnesses or the production of documents on his behalf. The
application shall be granted upon a concise showing by the
Respondent that the proposed testimony or evidence is relevant
and not cotherwise available. The application shall be denied if
not made at a reasonable time or if the testimony or evidence
would be merely cumulative.

(e) Each witness appearing before the Senate shall
be furnished a printed copy of the rules of the Senate,

CSM/133rd - 5/31/90
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5/30/30 | Sponsor s

House of Representatives
133rd General Assembly
House Resolution No.

AMENDING THE PERMANENT RULES OF THE EOUSE OF
REPRESENTATIVES OF THE 133RD GENERAL ASSEMBLY
RELATING TO RULES OF LEGISLATIVE CONDUCT

BE IT RESOLVED by the House of Representatives of the
133rd General Assembly of the State of Delaware that House
Resolution No. 5 pertaining to the permanent Rules of the House
of Representatives shall be amended as follows:

Section 1. The following new Rule 16A shall be added
following Rule 16:

"Rule 16A - Rules of Legislative Conduct.

{(a) A member of the House shall be subject to
discipline by the House for violation of any of the following
Rules of Legislative Conduct which shall be deemed to constitute
"disorderly behavior" within the meaning of Article II, Section 9
of the Delaware Constitution:

(1) Restrictions relating to "personal or private
interests" within the meaning of Article II, Section 20 of the
Delaware Constitution and Chapter 10, Title 29 of the Delaware
Code~-

({A) A member who has a personal or private
interest in any measure or bill pending before the House
shall disclose the fact and shall not participate in the
debate nor vote thereon; provided that, upon the request
of any other member of the House, a member who has such
a personal or private interest may nevertheless
respond to questions concerning any such measure or
bill, A perscnal or private interest in a measure or
bill is an interest which tends to impair a member's
independence of judgment in the performance of his or
her duties with respect to that measure or bill,

(B) A member has an interest which tends to
impair his or her independence of judgment in the
performance of his or her legislative duties with regard
to any bill or measure when: '

(i) the enactment or defeat of the measure or
bill would result in a financial benefit or detriment to
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accrue to the member or a close relative to a greater
extent than such benefit or detriment would accrue to
others who are members of the same class or group of
persons, or

(ii) the member or a close relative has a
financial interest in a private enterprise which
enterprise or interest would be affected by a measure or
bill to a lesser or greater extent than like enterprises
or other interests in the same enterprise, or

(iii) a person required to register as a
legislative agent pursuant to Chapter 16 of Title 29 of
the Delaware Code i1s a close relative of the legislator
and that person acts to promote, advocate, influence or
oppose the measure or bill.

{C) Disclosure required under subsection (A)
shall be made in open session (i) prior to the vote on
the measure or the bill by any Committee of which the
member is a member and {(ii) prior to the vote on the
measure or bill in the House. Disclosure may be made by
written statement submitted to the Chairman of a
Committee or the Speaker of the House and read in open
session in the Committee or the House as the case may
be.

(D) For the purposes of this Rule:

(I) A "close relative" means a person's
parents, spouse, children (natural or adopted) and
siblings of the whole and half-blood.

(IT) A "private enterprise" means any
activity whether conducted for profit or not for profit
and includes the ownership of real or personal property;
provided that "private enterprise" does not include any
~activity of the State of Delaware, any political
subdivision or any agency, authority or instrumentality
thereof.

(III) A person has a "financial
interest" in a private enterprise if he or she

{1) has a legal or equitable ownershlp
interest in the enterprise of more than 10% (1% in the
case of a _corporation whose stock_is reqularly traded o0
an established securities market); or

(ii) 1is associated with the enterprise
and received from the enterprise during the last
calendar year or might reasonably be expected to receive
from the enterprise during the current or the next
calendar year income in excess of $5,000 for services as
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an employee, officer, director, trustee or independent
contractor; or

(1ii) 1is a creditor of a private
enterprise in an amount equal to 10% or more of the debt
of that enterprise (1% or more in the case of g
Corporation whose securitiesg are regularly traded on an
established securities market).

(IV) A "person'" means an individual,
partnership, corporation, trust, joint venture and any
other "association of individuals or entities,.

(2) Receiving unlawful gratuities in violation of
Section 1206, Title 11, Delaware Code.

(3) Receliving a bribe in violation of Section
1203, Title 11, Delaware Code.

(4) Profiteering in violation of Section 1212,
Title 11, Delaware Code,.

(5) Bngaging in conduct constituting official
misconduct in violation of Section 1211, Title 11, Delaware Code.

(6) Failure to comply with the financial
disclosure requirements of Chapter 58, Title 29, Delaware Code.

{7) Appearing for, representing or assisting
another in respect to a matter before the General Assembly or one
of its committees for compensation other than that provided by
law.

(8) Releasing without authorization of the Ethics
Committee any confidential matter pertaining to proceedings of
the Ethics Committee,

(9) Knowingly filing a false statement with the
Ethics Committee or the House in connection with any proceeding
involving a Rule of Legislative Conduct.

(10) Engaging in conduct which the House determines
(i) brings the House into disrepute or (ii) reflects adversely on
the member's fitness to hold legislative office,

(b) A member shall be subject to sanction for any
prohibited conduct occurring subsequent to being elected to the
House. A member shall also be subject to sanction for any
prohibited conduct occurring prior to being elected to the House
provided that the conduct bears a reasonable relationship to the
member's fitness to hold legislative office.

(c) A complaint alleging a violation of a Rule of
Legislative Conduct shall be filed in writing by a member with
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the Ethics Committee for investigation and recommendation to the
House as to disposition. A complaint must be accompanied by &'
written statement signed by any person, sworn under oath, setting
forth the facts supporting the complaint. No such complaint
shall be considered by the House prior to its consideration and
recommendation by the Ethics Committee.

(d) If the Ethics Committee recommends some
disciplinary action with respect to a complaint, a resolution
shall be presented to the House that the House conduct a
proceeding to consider the matter. If the Ethics Committee votes
to dismiss a complaint and there are no dissenting votes in the
Committee, the House shall take no action with respect thereto.
1f the Ethics Committee votes to dismiss & complaint but there
are dissenting votes in the Committee, the House may consgider the
matter upon the petition of any member approved by a majority
vote of the House. In any proceeding before the House involving
an alleged violation of a Rule of Legislative Conduct, the
accused member shall be given an opportunity to be heard after
notice, to be advised and assisted by legal counsel, to produce
witnesses and offer evidence, and to cross examine any witnesses;
a transcript of any such proceeding shall be made and retained;
and the procedural rules of Rule 55 shall apply.

(e} If the House finds by a majority vote that a member
has violated a Rule of Legislative Conduct, it may impose such
disciplinary action as it deems appropriate provided that no
member may be suspended or expelled without the vote of 2/3 of
the House concurring therein.

Section 2. Rule 26 shall be amended to delete ,
subsections (b) and (c¢), to relabel subsections "({d)", "(e)" and
"(E£y" as "(b)", "(c)" and "(4)" and to add the following new
subsection (e): ‘

"{e} Whenever any member answers "not voting" because of
a "personal or private interest" as defined in Article II,
Section 20 of the Delaware Constitution, the record shall so
reflect."

Section 3, The following new Rule 29A shall be added
following Rule 29:

"Rule 29A.," Ethics Committee.

(a) The Ethics Committee shall be a standing committee
consisting of five members, three appointed by the Speaker and
two appointed by the Minority Leader at the beginning of each
General Assembly.

(b) The powers and duties of the Ethics Committee shall
be as follows:
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(L) To recommend to the House from time to time
such rules of conduct for members of the House as it shall deem
appropriate.

(2) To issue written advisory opinions upon the
request of any member as to the applicability of any Rule of
Legislative Conduct to any particular fact situation.

(3) To investigate any alleged violation by a
member of any Rule of Legislative Conduct and, after notice and
hearing, to recommend to the House by resolution such
disciplinary action as it may deem appropriate,

(4) To report to the appropriate federal or State
authorities any substantial evidence of a violation by any member
of any law involving a Rule of Legislative Conduct which may come
to its attention in connection with any proceeding whether
advisory or investigative.

(5) To maintain a file of its proceedings and
advisory opinions with a view toward achieving consistency of
opinions and recommendations. Upon the request of a legislator
involved in an advisory opinion, to publish that advisory
opinion,

{6) To follow the procedural rules specified in
Rule 55 and to establish such other procedural rules as shall not
be inconsistent with the rules prescribed by the House.

(7) To act only upon a majority vote of its
members,

(8) Such other duties and responsibilities as may
be assigned by the House from time to time.

{(¢) All proceedings before the Ethics Committee in
connection with an advisory opinion shall be confidential subject
to the following: (i) the member involved may waive the
privilege of confidentiality; (ii) the proceedings shall no
longer be confidential and may be made public in any subsequent
disciplinary proceeding if the member acts in disregard of an
advisory opinion; and (iii) the Ethics Committee shall maintain
records of its proceedings and advisory opinions which shall be
available for reference by the Committee, subsequent Committees
and their staff.

(d) The Committee may undertake an investigation of an
alleged viclation by a member of any Rule of Legislative Conduct
only upon a written complaint submitted by a member of the
House. The complaint must be accompanied by a written statement
signed by any person, sworn under oath, setting forth the facts
supporting the complaint, 1In any such investigation or
proceeding, a member shall be given an opportunity to be heard
after notice, to be advised and assisted by legal counsel, to
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produce witnesses and offer evidence, and to cross examine
witnesses. A transcript of any such proceeding shall be made and
retained. In any such proceeding the procedural rules of Rule 55
shall apply.

(e) A member of the committee shall be ineligible to
participate, as a member of the committee, in any committee
proceeding relating to his or her legislative conduct. 1In any
such case, the person appointing that member (either the Speaker
or the Minority Leader) shall designate a member of the House to
act as a member of the committee in any committee proceeding
relating to the legislative conduct of such ineligible member. A
member of the committee who has been found by the House to have
violated a Rule of Legislative Conduct shall be ineligible to
serve again as a member of the committee.

() A member of the committee may disqualify himself
from participating in any investigation of the conduct of a
member of the House upon submission in writing and under oath of
an affidavit of disgualification stating that he cannot render an
impartial and unbiased decision in the case in which he seeks to
disqualify himself. If the committee approves and accepts such
affidavit of disqualification, the chairman shall so notify the
person appointing that member (either the Speaker or the Minority
Leader) and request that person to designate a member of the
House to act as a member of the committee in any committee
proceeding relating to such investigation.

{(g) Any member who acts in good faith réliance upon any
written advisory opinion of the Ethics Committee shall not be
subject to any discipline by the House with respect to the
matters covered by the advisory opinion provided there was a full
digclosure to the 