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SPONSOR: Rep. K. Williams & Rep. Wilson-Anton &
Rep. Longhurst & Rep. Minor-Brown & Sen. Gay &
Sen. Townsend & Sen. Lockman
Reps. Griffith, Heffernan, K. Johnson, Lambert,

Morrison, Neal, Osienski, Phillips; Sens. Hoffner, Sokola,

Sturgeon, Walsh

HOUSE OF REPRESENTATIVES
152nd GENERAL ASSEMBLY

HOUSE BILL NO. 115
AN ACT TO AMEND TITLES 11 AND 16 RELATING TO CIVIL ASSET FORFEITURE.
BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF DELAWARE:
Section 1. Amend § 4784, Title 16 of the Delaware Code by making deletions as shown by strike through and
insertions as shown by underline as follows:
§ 4784. Forfeitures.

(a) The following shal-be are subject to forfeiture to the State and-ne-property-rights-shall-exist-in-them: pursuant

to the procedure and limitations set forth in this section:

(1) All controlled substances which have been manufactured, distributed, possessed, dispensed dispensed, or
acquired in violation of this ehapter; chapter.

(2) All raw materials, preduets products, and equipment of any kind which are used, or intended for use, in
manufacturing, compounding, processing, delivering, #mperting importing, or exporting any controlled substance in
violation of this ehapter; chapter.

(3) Any property which is used, or intended for use, as a container for property described in paragraph (a)(1),
2)(2), or (6) of this seetion; section.

(4) Any Except as provided by paragraphs (a)(4)a. through (a)(4)d. of this section, any conveyances, including

aircraft, vehicles, or vessels-vessels, which are used, or are intended for use, to transport, or in any manner to facilitate
the transportation, sale, or possession with intent to deliver property described in paragraph (a)(1) or (2) of this seetion
exeept-that: section.

a. Ne-A vehicle used by any person as a common carrier in the transaction of business as a common

carrier is subject to forfeiture under this section waless-only if the State proves by clear and convincing evidence

that the owner or other person in charge of the vehicle is a consenting party or privy to a violation of the

ControHed-SubstaneesAet; this chapter.
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b. Ne A vehicle is subject to forfeiture under this section by-reason—of-anyaet-or-omission_only if the

State establishes by clear and convincing evidence that a violation of this chapter occurred with established-by-the

at the owner’s knowledge or eensent; consent.

c. A vehicle is not subject to forfeiture for a violation of § 476 (a)-er(b)frepeated}; 4761, § 4763 or §
4764 of this title;and title.

d. A forfeiture of a vehicle encumbered by a bona fide security interest is subject to the interest of the
secured party if the secured party neither had knowledge of nor consented to the unlawful act or emissien;
omission.

(5) All books, records, and research products and materials including formulas, microfilm, tapes and data
which are used or intended for use in violation of this ehapter; chapter.

(6) All drug paraphernalia as defined in § 4701(18) of this title: title.

(7) a._All moneys, negotiable instruments, seeurities securities, or any other thing of value furnished, or
intended to be furnished, in exchange for a controlled substance or drug paraphernalia in violation of this chapter; all
profits or proceeds traceable to securities, assets assets, or interest used, or intended to be used, to facilitate any

violation of this chapter. However, e a property interest of of an ewsner,-owner of items listed in this paragraph (a)(7)

is not subject to forfeiture by reason of any criminal act or omission established-by—the-owner-to-be-committed-or

omitted-watheut-unless the State establishes by clear and convincing evidence that the act or omission occurred with the

owner’s knowledge or consent. eensent-shall-beforfeited-in-the-itemslisted-in-this-paragraph—Further provided that

currency in an amount less than $1,000 may not be forfeited under this section.

e b. To-the-extent-that If assets, interests, prefits profits, and proceeds forfeitable under this paragraph-H

cannot be located, (5 have been transferred, sold te to, or deposited with third parties, or (#)-have been placed
beyond the jurisdiction of the State, the court, following conviction of the individual charged, may direct forfeiture

of such other assets of the defendant as may be available, limited in value to those assets that would otherwise be
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forfeited under this paragraph. Upon petition of the defendant, the court may authorize redemption of assets
forfeited under this paragraph, provided the assets described in this paragraph are surrendered or otherwise
remitted by such defendant to the jurisdiction of the eenrt;-and court.

(8) Any-Except as provided by paragraphs (a)(8)a. through (a)(8)d. of this section, any real property which is

used, or is intended for use, to store, grow, manufacture, compound, process, deliver, import, or export any controlled

substance in violation of this ehapterexeept-that: chapter.

a. Ne-real Real property is subject to forfeiture under this section_only if the State proves by clear and

convincing evidence that the criminal-by-reasen-of-any-act or omission established-by-any-ewner-thereofto-have

been-was committed or omitted witheut-with the owner’s knowledge or consent;
b. Ne-real-Real property being leased out by its owner shall be subject to forfeiture under this section

unless—the only if the State proves by clear and convincing evidence that the owner of the real property is a

consenting party or privy to the violation of the-CentroHed-Substanees-Aet; this chapter.
c. No real property shall be subject to forfeiture for a violation of § 4759, § 476 a)y-§-4763- 4761, §
47630r § 4764 of this title; and

d. A forfeiture of real property encumbered by a bona fide security interest is subject to the interest of the

secured party if the secured party neither had knowledge of nor consented to the unlawful act or omission.

seetton—Except for property listed in paragraphs (a)(1) and (a)(2) of this section, property may not be forfeited pursuant to

this section unless charges have been brought and one of the following has occurred in the underlying criminal case:

(1) A plea of guilty or no contest has been entered.

(2) A verdict of guilty has been rendered.

(3) Charges are dismissed after the completion of a pretrial diversionary program.

(c) Property subject to forfeiture under this chapter may be seized by the Secretary upon process issued by any

Superior Court having jurisdiction over the property. Seizure without process may be made i in any of the following

circumstances:

(1) Fhe-seizure-made-is-pursuant Pursuant to a warrant or arrest under te subchapter I of Chapter 23 of Title

11.
(2) er-an-inspeetion-under Pursuant to an administrative inspection warrant-warrant.
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2) (3) The property subject to seizure has been the subject of a prior judgment in favor of the State in a

criminal, injenetion injunction, or forfeiture proceeding based upon this ehapter; chapter.

3) (4) The Secretary has probable cause to believe that the property is directly or indirectly dangerous to

health or safety:-er safety.

) (5) The Secretary has probable cause to believe that the property was used or intended to be used in

violation of this ehapter- chapter and an arrest or warrant related to the use or intended use of the property has issued.

(d) In-the-event-of If a seizure pursuant-te under subsection (c) of this seetion; section occurs, proceedings under
subsections (e) and (j) of this section shall must be instituted promptly.

(e) Property taken or detained under this section shall-netbe is not subject to replevin, but is deemed to be in the
custody of the Secretary subject only to the orders and decrees of the Superior Court. When property is seized under this

chapter, the Secretary may: may do any of the following:

(1) Place the property under seal; seal.
(2) Remove the property to a place designated by the Seeretary:or Secretary.
(3) Require the Department of Safety and Homeland Security to take custody of the property and remove it to

an appropriate location for disposition in accordance with law.

(f) When property is forfeited under this chapter, the Secretary may: may do any of the following.
(1) Retain it for official use; use.
(2) Sell that which is not required to be destroyed by law and which is not harmful to the public. The proceeds
shall must be used for payment of all proper expenses of the proceedings for forfeiture and sale, including expenses of

seizure, maintenance of custody, advertising-and-eourt-eosts;-advertising, and court costs, and any remainder shall be

deposited to the General Fund.

(3) Allow the arresting agency or any other law-enforcement division agency to use the property for the

purpose of law enforcement provided that any proceeds remaining after the payment of expenses and any other money

forfeited or realized from forfeited property shall must be deposited to the Speetal awEnforcement-AssistanceFund

- General Fund.

(4) Require the Department of Safety and Homeland Security to take custody of the property and remove it for
disposition in accordance with laws-er law.

(5) Forward it to the Administration for disposition. Unless seized property under this section is United States

currency in excess of $100.000. a law enforcement agency, state agency, county, or municipality may not enter into an
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110 agreement to transfer or refer property seized under this section to a federal agency directly, indirectly, through

111 adoption, through an intergovernmental joint task force, or by other means that circumvent the provisions of this
112 section.

113 (g)_The following are contraband and are to be summarily forfeited to the State:

114 (1) Controlled substances listed in Schedule I that are possessed, transferred, seld sold, or offered for sale in
115 violation of this e—chapter.

116 (2) Controlled substances listed in Schedule I, the owners of which are unknown, which are seized or come
117 into the possession of the State-are-contraband-andshall-be-summarity-forfeited-to-the-State: State.

118 ) (3) Species of plants from which controlled substances in Schedules I and II may be derived which have
119 been planted or cultivated in violation of this chapter or of which the owners or cultivators are unknown or which are

120 wild growths—maybe-seized—and-summarty—forfeited—to—the—State: growths. (H The failure, upon demand by the

121 Secretary or the Secretary’s authorized agent, of the person in occupancy or in control of land or premises upon which
122 the species of plants are growing or being stored to produce an appropriate registration or proof that the person is the
123 holder thereof constitutes authority for the seizure and forfeiture of the plants.

124 ) (h)(1) Property seized pursuant to this section that is not summariy—forfeited-pursuantte subject to summary

125 forfeiture under subsection (H-(g) of this section shall-be-autematically may be forfeited to the State upon applieation-a

126 petition to the Superior
127
128

129

130

131

132 Court. A proceeding pursuant to such petition is an in rem civil proceeding.

133 2) The State shall notify the criminal defendant, the attorney of record in the criminal case, if any, and all
134 identifiable owners of property subject to a petition and any other person that appears to have an interest in such
135 property by certified or registered mail or personal service within 30 days of the seizure of property or the filing of a
136 petition, whichever is earlier.
137 (3) The Court shall hold a hearing on the petition not more than 2 weeks after the related criminal proceeding
138 has been concluded, dismissed, or otherwise finally disposed of. An owner or person with interest in the property who
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is not a defendant may request an earlier hearing seeking return of the property before the conclusion of the criminal

proceeding.

(4) a. If the Court finds the State has proven the allegations in the petition by clear and convincing evidence

and the criminal proceeding concludes with a disposition set forth in paragraphs (b)(1) through (3) of this section, the

Court shall render judgement that the property be forfeited to the State for disposition in accordance with subsection (f)

of this section.

b. The Court shall deny the petition and order the property returned to its owner if any of the following

occur:

1. The criminal case does not result in a guilty or no contest plea, a conviction, or pretrial diversion.

2. Irrespective of the findings in the criminal proceeding, the Court finds that the State has not

carried its burden of showing that the property is a means, instrumentality, or proceeds of a violation of this

chapter.

3. The property is the property of a person who is not a defendant and whom the State has not proved

had knowledge of or consented to the criminal act or omission that is the basis for forfeiture.

4. The value of the property to be forfeit unreasonably exceeds any of the following:

A. The pecuniary gain derived or sought to be derived by the crime.

B. The pecuniary loss caused or sought to be caused by the crime.

C. The value of the convicted owner’s interest in the property.

c. Property ordered by the Court to be returned to its owner must be returned forthwith and the party in

possession of the property pending the determination is responsible and personally liable for the property from the

time of seizure to the time of return.

(5) When a defendant in a criminal case is represented by the Office of Defense Services, the Office of
Defense Services shall represent the defendant in any related forfeiture proceedings. If an unrepresented defendant
appears in a forfeiture proceeding, the Court may refer the Defendant to the Office of Defense Services for an

eligibility determination for representation.

Section 2. Amend § 4785, Title 16 of the Delaware Code by making deletions as shown by strike through and
insertions as shown by underline as follows:

§ 4785. Burden of proof; habilities: liabilities; attorneys fees.
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oit- The State has the

(b)s

upon-the-person-—to-rebut-the-presumption- Where the property subject to a proceeding is claimed to be the property of a

person who is not a criminal defendant, that person has the burden of production to show one of the following:

(1) The person held a legal right, title, or interest in the property seized at the time the illegal conduct that

gave rise to the seizure of the property occurred.

(2) The person acquired as a bona fide purchaser for value a legal right, title, or interest in the property subject

to forfeiture after the commission of the crime that gave rise to the seizure of the property.

(c) If a person meets the burden of production to show they are an innocent owner pursuant to subsection (b) of

this section, the State must prove by clear and convincing evidence that the owner had knowledge of or consented to the

unlawful acts or omissions that gave rise to the forfeiture.

{e) (d) Ne-Other than the liability set forth in § 4784(h)(4)c. of this title, no liability is imposed by this chapter

upon any authorized state, county or municipal officer engaged in the lawful performance of the officer’s duties.

(e) Where property is ordered by the Court to be returned under § 4784(h)(4)b., the Court shall order the prevailing

party’s reasonable attorney fees and costs for the forfeiture action to be paid by the State.

The Court may refer a person claiming property under this section who is not a criminal defendant to the Office
of Defense Services for an eligibility determination for representation in forfeiture proceedings.
Section 3. Amend Subchapter VI, Chapter 47, Title 16 of the Delaware Code by making deletions as shown by
strike through and insertions as shown by underline as follows:

§ 4788. Public reporting.

(a) The Attorney General shall compile and publish on its website an annual report that includes all of the

following information:

(1) The number of seizures made pursuant to this subchapter or any other provision of Delaware law and

whether the property seized was currency, a conveyance, real estate, or other property. Where the property seized is

non-monetary, an estimated value of the seized property.

(2) The lead charge in the criminal case associated with each seizure.

(3) Aggregate data on the race, ethnicity, age, and gender of persons whose property was seized.
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198 4) The number of seizures where the criminal case ended in each of the following: a conviction, guilty or no

199 contest plea, or entry into a pretrial diversion program.

200 (5) The number of cases where each of the following occurred:

201 a. Property was ordered forfeited by the Court.

202 b. Property was forfeited pursuant to a plea or non-prosecution agreement.

203 c. The property was ordered by the Court to be returned to the owner.

204 d. The property was returned to the owner without a court order.

205 (6) The number of seizures by each law enforcement agency in the State.

206 (7) The number of seizures referred, transferred, or otherwise diverted to a federal agency for prosecution or
207 forfeiture proceedings and a description of the property.

208 (8) The number of respondents in forfeiture proceedings who were represented by counsel and the number
209 who proceeded pro se.

210 (b) The Attorney General shall deliver a copy of the report to the Governor, the chair of the Senate Corrections &

211 Public Safety Committee, the chair of the House Public Safety and Homeland Security Committee, the Director of the

212 Division of Research, and the Public Archives.

213 Section 4. Amend Subchapter II, Title 11 of the Delaware Code by making deletions as shown by strike through
214 and insertions as shown by underline as follows:

215 § 4112. Source of funds.

216
217
218
219
220
221
222
223
224

225

226
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(d)
AeeiH-tecountire-practess-set-forth-in-Chaptes-63-oF itk -20- | Repealed.
§ 4116. Exeess-funds—[Repealed.

Section 5. Amend Subchapter II, Chapter 23, Title 11 of the Delaware Code by making deletions as shown by

strike through and insertions as shown by underline as follows:

§ 2323. Transportation of controlled substances as grounds for seizure.

Whenever any vehicle, as defined in this subchapter, is used or intended for use to transport or in any manner to
facilitate the transportation of any controlled substance in violation of subchapter IV of Chapter 47 of Title 16, it shall
forthwith be seized and taken into custody by the peace officer or officers having knowledge of the facts of such use, but:

and any forfeiture proceeding shall be conducted in accordance with subchapter VI of Chapter 47 of Title 16.

§ 2324. Condemnation proceedings; rule-making power of Superior Court.

The vehicle seized under this subchapter shall be proceeded against by the Attorney General on behalf of this

by-rule-or-order-preseribesshall-be-sufficient: under the same procedures and limitations set forth in §§ 4784 and 4785 of

Title 16.
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§ 2325. Disposition of seized vehicles.

Upon the judgment of the Superior Court, the vehicle so seized and all of the rights, title and interest therein, or
any right, title or interest in and to any such motor vehicle, as the Court determines, shall-be is forfeited to the State and the
vehicle shall-be is committed to the custody of the Department of Safety and Homeland Security, Division of State Police
for its use. If the Department of Safety and Homeland Security, Division of State Police determines that such seized vehicle
is not suitable for its purposes, custody will be transferred to the State Treasurer, who may allocate the same to and for the
use of any other state bureau, department, agency or officer or may sell the same and deposit the proceeds into the Speeial
Law-Enforeement-Assistanee Fund: General Fund.

§ 2326. Application of subchapter.

This subchapter with respect to condemnation and forfeiture shal-does not apply to or against the owner of a

vehicle unless the State proves by clear and convincing evidence that the owner whe has-net knowingly used or permitted

the vehicle to be used in, or in connection with, the commission of a felony, or whe-has-net knowingly and voluntarily used
or permitted the vehicle to be used in, or in connection with, the flight or escape of any person who has committed any such
felony or in the transporting of cigarettes in violation of Chapter 53 of Title 30, or in a violation of § 1343 of this title, or in
a violation of § 4172 of Title 21 in a manner meeting the criteria set forth in § 4172(g) of Title 21. Nothing in this
subchapter shall may be construed as authorizing the condemnation and forfeiture of the interest of any bona fide

mortgagee or lienholder with respect to the vehicle but-the-burden—in—-al-such-eases—shall-be—upen-—suech unless the State
proves by clear and convincing evidence that the mortgagee or lienholder to-showthat-it-did-net-knew-er-have-causeto

knoew; knew or had cause to know, at the time its interest accrued, of a contemplated unlawful use of-sueh the vehicle.

Section 6. Amend § 5915, Title 11 of the Delaware Code by making deletions as shown by strike through and
insertions as shown by underline as follows:

§ 5915. Fines, costs and restitution; collection and disposition.

(a) All fines, costs, restitution, penalties, charges and emoluments imposed or levied by the Justice of the Peace
Court, including those costs now levied for constables, shall be for such amounts as are provided by law, and all such
amounts imposed or levied shall be collected by the Justice of the Peace Court imposing the same for which a proper
receipt shall be given to the person paying the same. Every and all amounts so collected shall be recorded showing the
purpose for which the amounts were collected, the name of the person paying same and such other information as the
Justice of the Peace Court may require. The information so maintained shall be open to inspection by the State Treasurer
and the State Auditor or their authorized agents at all times. All fines and penalties collected for each calendar month shall

be paid over by the Justice of the Peace Court to the State Treasurer within 15 days after the first day of the succeeding

Page 10 of 12
HD : KL : MAW Released: 04/06/2023 11:50 AM
0281520005



287

288

289

290

291

292

293

294

295

296

297

298

299

300

301

302

calendar month, provided that any such fines or forfeitures which, by the laws of this State, are due and payable to a county
or municipality thereof shall be paid by the Justice of the Peace Court to the county or municipality entitled thereto.

(b) All fines collected for the violation of any of this title, in the limits of any county, incorporated city or town in
this State where arrests are procured by the authorized representatives of that county, incorporated city or town, shall be
paid to that county, incorporated city or town within which such offense was committed for the use of that county,
incorporated city or town. Nothing in this subsection shall be construed to entitle any county to fines, penalties or
forfeitures arising from an arrest made under this title by an authorized representative of that county for a violation
committed within any incorporated city or town. All the fines, penalties and forfeitures imposed and collected in any county
of this State for violation of any of the laws of this title, where the arrests are procured by the authorized representatives of
the Department of Safety and Homeland Security, shall inure and be paid to the State Treasurer for the General Fund. Such
fines, penalties and forfeitures shall be collected as other fines, penalties and forfeitures are collected under the laws of this
State, and the officers collecting them shall make a monthly report thereof to the State Treasurer on blanks to be furnished
for that purpose by the Department of Safety and Homeland Security. All costs collected for the violation of any of this title
shall be paid to the jurisdiction whose court imposed said costs.

Section 7. This Act is effective on January 1 following its enactment.

SYNOPSIS

This Act does all of the following:

Requires a conviction before forfeiture. (plea of guilty or no contest, conviction, or dismissal because of
completion of a diversion program all count)

Puts the burden on the state to prove all facts by clear and convincing evidence.

Requires the state to prove by clear and convincing evidence that a non-defendant owner knew about or consented
to the unlawful activity before the property may be forfeit.

Strikes the presumption that cash with trace amount of drugs on it is presumed to be drug proceeds.

Strikes the presumption that money that is in proximity to controlled substances is drug proceeds. The state can
still forfeit money if they have other evidence or circumstances that show it is drug proceeds.

Prohibits the use of the civil asset forfeiture proceeding for cash in any amount less that $1,000.

Changes the process so there is always a hearing before forfeiture. Under current law, there is only a hearing if an
owner affirmatively requests one be held.

Requires the court to conduct a proportionality analysis prior to ordering a forfeiture — i.e., is the value of the
property sought to be forfeit in line with the gravity of the crime.

Requires the State to pay reasonable attorney fees to a prevailing party in a forfeiture proceeding.

Directs forfeiture proceeds into the General Fund, rather than SLEAF to eliminate the perception that law
enforcement might pursue a forfeiture for personal gain. Retains SLEAF and the process of application and distribution, but
only where the General Assembly funds it in the regular appropriations process.

Makes changes to Title 11 provisions relating to vehicle forfeitures to align with the Title 16 process and the same
new procedural protections.

Prohibits directing seized property to federal agencies for forfeiture and equitable sharing except for currency in
excess of $100,000.

Requires the Attorney General to annualy compile and publish a report regarding the number and type of forfeiture
cases, case outcomes, and demographic data on persons whose property is seized pursuant to civil forfeiture laws.

Directs the Office of Defense Services to provide representation in forfeiture proceedings to a defendant they
represent in a related criminal matter.
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