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SPONSOR: Sen. Huxtable & Rep. K. Johnson
Sens. Hoffner, Lockman, Sokola, Sturgeon, Townsend;
Reps. Berry, Bolden, Chukwuocha, Cooke, Griffith,
Hensley, Lambert, Ortega, Michael Smith

DELAWARE STATE SENATE
153rd GENERAL ASSEMBLY

SENATE SUBSTITUTE NO. 2
FOR
SENATE BILL NO. 23

AN ACT TO AMEND TITLE 9, TITLE 22, AND TITLE 29 OF THE DELAWARE CODE RELATING TO HOUSING
SUPPLY AND HOUSING AFFORDABILITY.

WHEREAS, Delawareans of all income levels deserve to have access to housing they can afford; and

WHEREAS, the 2023 Delaware State Housing Authority’s Statewide Housing Needs Assessment concluded that
50% of Delaware renters and 21% of Delaware homeowners are “cost burdened”, meaning rent or mortgage payments
consume 30% or more of the household’s gross income; and

WHEREAS, Delaware lacks sufficient affordable housing to meet the needs of its residents, with an estimated
shortage of nearly 20,000 affordable units to meet the needs of renters with incomes of less than 50% of the Area Median
Income; and

WHEREAS, municipalities and counties in this State are required to engage in an comprehensive planning process
that takes housing into account, but the process can fall short when it comes to actually increasing the supply of housing,
particularly affordable housing, for Delaware residents; and

WHEREAS, zoning codes play a critical role in shaping housing supply and affordability, and can be used to
support a range of policy goals related to housing, including an increased supply of affordable housing and more diversity
in the types of housing available; and

WHEREAS, zoning codes can also impede strategic growth and development in the housing realm if they are not
consistent with best practices; and

WHEREAS, the April 2025 Affordable Housing Production Task Force Final Report identified local zoning
reform as essential to increasing housing supply and diversity, stating that “changes are needed at the local level to enable
more diverse housing types”, and recommending the creation of a legislative framework for such changes; and

WHEREAS, Senate Joint Resolution No. 8 from the 153rd General Assembly created a technical assistance pilot
program aimed at helping local jurisdictions modify their zoning ordinances to better support development, including

housing development, in this State; and
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WHEREAS, while several local jurisdictions have taken advantage of the resources afforded by Senate Joint
Resolution No. 8 to modernize their zoning codes, addressing housing supply and affordability requires a comprehensive,
statewide approach that goes beyond voluntary participation and technical assistance; and

WHEREAS, requiring local jurisdictions to take zoning-related measures to increase the supply and diversity of
housing, particularly affordable housing, while providing them with flexibility as to method, is a reasonable and measured
approach to closing this State’s housing gaps.

NOW, THEREFORE:

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF DELAWARE (Two-thirds of all
members elected to each house thereof concurring therein):

Section 1. Amend Subchapter II, Chapter 26, Title 9 of the Delaware Code by making deletions as shown by strike
through and insertions as shown by underline as follows:

Subchapter II. The Quality of Life Act

§ 2652. Definitions.

For the purposes of this subchapter:

(2) “Comprehensive plan” or “comprehensive development plan” shall mean, from and after the respective
dates by which the counties must be in compliance with this subchapter, a plan that meets the requirements of this

subehapter: subchapter and that is reviewed and certified in accordance with § 9103 of Title 29. Wherever in this

subchapter land use regulations are required to be in accordance with the comprehensive plan, such requirements shall
mean only that such regulations must be in conformity with the applicable maps or map series of the comprehensive
plan. Whenever in this subchapter land use orders, permits or zoning district changes are required to be in accordance
with the comprehensive plan, such requirements shall mean only that such orders, permits and changes must be in
conformity with the map or map series of the comprehensive plan and county land use regulations enacted to
implement the other elements of the adopted comprehensive plan.
§ 2656. Required and optional elements of comprehensive plan; studies and surveys [Effective until Nov. 15,
2026].
(f) The comprehensive plan and its elements shall contain policy recommendations and a timeline for the
implementation of the plan and its elements.

(g) The comprehensive plan shall include:
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(6) A housing element that is consistent with county housing plans, standards and principles. Such housing
plans shall be in accordance with state and federal rules and regulations and the housing plan or housing element of the
comprehensive plan shall include the following:

h. An affordable housing plan that complies with Subchapter III of Chapter 92 of Title 29.

§ 2656. Required and optional elements of comprehensive plan; studies and surveys [Effective Nov. 15, 2026].
(f) The comprehensive plan and its elements shall contain policy recommendations and a timeline for the
implementation of the plan and its elements.
(g) The comprehensive plan shall include:
(6) A housing element that is consistent with county housing plans, standards and principles. Such housing
plans shall be in accordance with state and federal rules and regulations and the housing plan or housing element of the
comprehensive plan shall include the following:

h. An affordable housing plan that complies with Subchapter III of Chapter 92 of Title 29.

§ 2658. Evaluation and appraisal of comprehensive plan.
(b) The State shall not be obligated to provide state financial assistance or infrastructure improvements to support

land use or development actions by the County where the County’s adopted comprehensive plan or portions thereof are

determined to be substantially inconsistent with state development pelieies: policies, including policies related to affordable
housing.

§ 2660. County comprehensive plan.

(e) Within +8 12 months of the date of adoption of the county comprehensive plan or revisions thereof, New
Castle County shall amend its official zoning map or maps to rezone all lands in accordance with the uses and intensities of
uses provided for in the future land use element for the County.

(1) In the event that the County does not complete the rezoning required under this subsection (e) within the

required 12-month period, a rezoning application filed by a property owner shall be approved by the County if the

requested zoning classification is consistent with the future land use map or map series and applicable implementing

provisions of the comprehensive plan, unless the County makes written findings, based on substantial evidence in the

record, that one or more of the following apply:

a, The requested zoning classification is inconsistent with the future land use map or map series or

applicable implementing provisions of the comprehensive plan.

b. The application fails to satisfy applicable procedural or submission requirements.
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2) The County shall determine whether a rezoning application filed by a property owner under paragraph

(e)(1) of this section is complete within 21 days of submission. If the County does not issue a written completeness

determination within 21 days, the application is deemed complete.

(3) The County shall take final action on the rezoning application within 120 days after the application is

determined or deemed complete, unless the applicant agrees in writing to an extension. Final action on any associated

site plan is not subject to the 120-day timeline.

(4) If the County denies a rezoning application under subsection (e) of this section, the denial must be in

writing and must identify the specific future land use map designation or statutory standard upon which the denial is

based.

(5) If a public hearing was held in connection with adoption of the comprehensive plan or revision of the

comprehensive plan, that hearing shall satisfy all hearing and notice requirements otherwise required under this title.

This provision does not prevent a local land use agency from adopting hearing and notice requirements.

Section 2. Amend Subchapter II, Chapter 49, Title 9 of the Delaware Code by making deletions as shown by strike
through and insertions as shown by underline as follows:
Subchapter II. The Quality of Life Act
§ 4952. Definitions.
For the purposes of this subchapter:
(2) “Comprehensive plan” or “comprehensive development plan” shall mean, from and after the respective
dates by which the counties must be in compliance with this subchapter, a plan that meets the requirements of this

subehapter: subchapter and that is reviewed and certified in accordance with § 9103 of Title 29. Wherever in this

subchapter land use regulations are required to be in accordance with the comprehensive plan, such requirements shall
mean only that such regulations must be in conformity with the applicable maps or map series of the comprehensive
plan. Whenever in this subchapter land use orders, permits or zoning district changes are required to be in accordance
with the comprehensive plan, such requirements shall mean only that such orders, permits and changes must be in
conformity with the map or map series of the comprehensive plan and county land use regulations enacted to
implement the other elements of the adopted comprehensive plan.

§ 4956. Required and optional elements of comprehensive plan; studies and surveys [Effective until Nov. 15,

2026].
(f) The comprehensive plan and its elements shall contain policy recommendations and a timeline for the

implementation of the plan and its elements.
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(g) The comprehensive plan shall include:
(6) A housing element that is consistent with county housing plans, standards and principles. Such housing
plans shall be in accordance with state and federal rules and regulations and the housing plan or housing element of the
comprehensive plan shall include the following:

h. An affordable housing plan that complies with Subchapter III of Chapter 92 of Title 29.

§ 4956. Required and optional elements of comprehensive plan; studies and surveys [Effective Nov. 15, 2026].
(f) The comprehensive plan and its elements shall contain policy recommendations and a timeline for the
implementation of the plan and its elements.
(g) The comprehensive plan shall include:
(6) A housing element that is consistent with county housing plans, standards and principles. Such housing
plans shall be in accordance with state and federal rules and regulations and the housing plan or housing element of the
comprehensive plan shall include the following:

h. An affordable housing plan that complies with Subchapter III of Chapter 92 of Title 29.

§ 4958. Evaluation and appraisal of comprehensive plan.
(b) The State shall not be obligated to provide state financial assistance or infrastructure improvements to support
land use or development actions by the county where the County’s adopted comprehensive plan or portions thereof are

determined to be substantially inconsistent with State development pelieies: policies, including policies related to

affordable housing.

§ 4960. County comprehensive plan.

(e) Within 48 12 months of the date of adoption of the county comprehensive plan or revision thereof, Kent
County shall amend its official zoning map(s) to rezone all lands in accordance with the uses and intensities of uses
provided for in the future land use element for the County.

(1) In the event that the County does not complete the rezoning required under this subsection () within the

required 12-month period, a rezoning application filed by a property owner shall be approved by the County if the

requested zoning classification is consistent with the future land use map or map series and applicable implementing

provisions of the comprehensive plan, unless the County makes written findings, based on substantial evidence in the

record, that one or more of the following apply:

a, The requested zoning classification is inconsistent with the future land use map or map series or

applicable implementing provisions of the comprehensive plan.

b. The application fails to satisfy applicable procedural or submission requirements.
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2) The County shall determine whether a rezoning application filed by a property owner under paragraph

(e)(1) of this section is complete within 21 days of submission. If the County does not issue a written completeness

determination within 21 days, the application is deemed complete.

(3) The County shall take final action on the rezoning application within 120 days after the application is

determined or deemed complete, unless the applicant agrees in writing to an extension. Final action on any associated

site plan is not subject to the 120-day timeline.

(4) If the County denies a rezoning application under subsection (e) of this section, the denial must be in

writing and must identify the specific future land use map designation or statutory standard upon which the denial is

based.

(5) If a public hearing was held in connection with adoption of the comprehensive plan or revision of the

comprehensive plan, that hearing shall satisfy all hearing and notice requirements otherwise required under this title.

This provision does not prevent a local land use agency from adopting hearing and notice requirements.

(f) In the event that the comprehensive plan includes provisions governing the rate of growth of particular planning

districts or sub-areas of the County, the County’s zoning district regulations shall be amended to reflect the timing elements

of the comprehensive plan.

Section 3. Amend Subchapter II, Chapter 69, Title 9 of the Delaware Code by making deletions as shown by strike

through and insertions as shown by underline as follows:

Subchapter II. The Quality of Life Act
§ 6952. Definitions.
For the purposes of this subchapter:
(2) “Comprehensive plan” or “comprehensive development plan” shall mean, from and after the respective
dates by which the counties must be in compliance with this subchapter, a plan that meets the requirements of this

subehapter: subchapter and that is reviewed and certified in accordance with § 9103 of Title 29. Wherever in this

subchapter land use regulations are required to be in accordance with the comprehensive plan, such requirements shall
mean only that such regulations must be in conformity with the applicable maps or map series of the comprehensive
plan. Whenever in this subchapter land use orders, permits or zoning district changes are required to be in accordance
with the comprehensive plan, such requirements shall mean only that such orders, permits and changes must be in
conformity with the map or map series of the comprehensive plan and county land use regulations enacted to

implement the other elements of the adopted comprehensive plan.
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§ 6956. Required and optional elements of comprehensive plan; studies and surveys [Effective until Nov. 15,
2026].
(f) The comprehensive plan and its elements shall contain policy recommendations and a timeline for the
implementation of the plan and its elements.
(g) The comprehensive plan shall include:
(6) A housing element that is consistent with county housing plans, standards and principles. Such housing
plans shall be in accordance with state and federal rules and regulations and the housing plan or housing element of the
comprehensive plan shall include the following:

h. An affordable housing plan that complies with Subchapter III of Chapter 92 of Title 29.

§ 6956. Required and optional elements of comprehensive plan; studies and surveys [Effective Nov. 15, 2026].
(f) The comprehensive plan and its elements shall contain policy recommendations and a timeline for the
implementation of the plan and its elements.
(g) The comprehensive plan shall include:
(6) A housing element that is consistent with county housing plans, standards and principles. Such housing
plans shall be in accordance with state and federal rules and regulations and the housing plan or housing element of the
comprehensive plan shall include the following:

h. An affordable housing plan that complies with Subchapter III of Chapter 92 of Title 29.

§ 6958. Evaluation and appraisal of comprehensive plan.
(b) The State shall not be obligated to provide state financial assistance or infrastructure improvements to support
land use or development actions by the county where the county’s adopted comprehensive plan or portions thereof are

determined to be substantially inconsistent with State development pelieies: policies, including policies related to

affordable housing.

§ 6960. County comprehensive plan.

(e) Within 48 12 months of the date of adoption of the county comprehensive plan or revisions thereof, Sussex
County shall amend its official zoning map or maps to rezone all lands in accordance with the uses and intensities of uses
provided for in the future land use element for the County.

(1) In the event that the County does not complete the rezoning required under this subsection (e) within the

required 12-month period, a rezoning application filed by a property owner shall be approved by the County if the

requested zoning classification is consistent with the future land use map or map series and applicable implementing
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provisions of the comprehensive plan, unless the County makes written findings, based on substantial evidence in the

record, that one or more of the following apply:

a, The requested zoning classification is inconsistent with the future land use map or map series or

applicable implementing provisions of the comprehensive plan.

b. The application fails to satisfy applicable procedural or submission requirements.

2) The County shall determine whether a rezoning application filed by a property owner under paragraph

(e)(1) of this section is complete within 21 days of submission. If the County does not issue a written completeness

determination within 21 days, the application is deemed complete.

(3) The County shall take final action on the rezoning application within 120 days after the application is

determined or deemed complete, unless the applicant agrees in writing to an extension. Final action on any associated

site plan is not subject to the 120-day timeline.

(4) If the County denies a rezoning application under subsection (e) of this section, the denial must be in

writing and must identify the specific future land use map designation or statutory standard upon which the denial is

based.

(5) If a public hearing was held in connection with adoption of the comprehensive plan or revision of the

comprehensive plan, that hearing shall satisfy all hearing and notice requirements otherwise required under this title.

This provision does not prevent a local land use agency from adopting hearing and notice requirements.

() In the event that the comprehensive plan includes provisions governing the rate of growth of particular planning
districts or sub-areas of the County, the County’s zoning district regulations shall be amended to reflect the timing elements
of the comprehensive plan.

Section 4. Amend § 702, Title 22 of the Delaware Code by making deletions as shown by strike through and
insertions as shown by underline as follows:

§ 702. Comprehensive development plan [Effective until Nov. 15, 2026].

(b) Comprehensive plan means a document in text and maps, containing at a minimum, a municipal development
strategy setting forth the jurisdiction’s position on population and housing growth within the jurisdiction, expansion of its
boundaries, development of adjacent areas, redevelopment potential, community character, and the general uses of land
within the community, and critical community development and infrastructure issues. The comprehensive planning process
shall demonstrate coordination with other municipalities, the county and the State during plan preparation. The

comprehensive plan must be reviewed and certified by the Governor under § 9103 of Title 29. The comprehensive plan for

municipalities of greater than 2,000 population shall also contain, as appropriate to the size and character of the jurisdiction,
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a description of the physical, demographic and economic conditions of the jurisdiction; as well as policies, statements,
goals and planning components for public and private uses of land, transportation, economic development, affordable
housing, community facilities, open spaces and recreation, protection of sensitive areas, community design, adequate water
and wastewater systems, protection of historic and cultural resources, annexation and such other elements which in
accordance with present and future needs, in the judgment of the municipality, best promotes the health, safety, prosperity

and general public welfare of the jurisdiction’s residents. The comprehensive plan for municipalities of greater than 2,000

population must also include an affordable housing plan consistent with Subchapter III of Chapter 92 of Title 29.

(h) The State shall not be obligated to provide state financial assistance or infrastructure improvements to support

land use or development actions by the municipality where the municipality’s adopted comprehensive plan or portions

thereof are determined to be substantially inconsistent with State development policies, including policies related to

affordable housing.

§ 702. Comprehensive development plan [Effective Nov. 15, 2026].

(b) Comprehensive plan means a document in text and maps, containing at a minimum, a municipal development
strategy setting forth the jurisdiction’s position on population and housing growth within the jurisdiction, expansion of its
boundaries, development of adjacent areas, redevelopment potential, community character, and the general uses of land
within the community, and critical community development and infrastructure issues. The comprehensive planning process
shall demonstrate coordination with other municipalities, the county and the State during plan preparation. The

comprehensive plan must be reviewed and certified by the Governor under § 9103 of Title 29. The comprehensive plan for

municipalities of greater than 2,000 population shall also contain, as appropriate to the size and character of the jurisdiction,
a description of the physical, demographic and economic conditions of the jurisdiction; as well as policies, statements,
goals and planning components for public and private uses of land, transportation, economic development, affordable
housing, community facilities, open spaces and recreation, protection of sensitive areas, climate change and resiliency,
community design, adequate water and wastewater systems, protection of historic and cultural resources, annexation and
such other elements which in accordance with present and future needs, in the judgment of the municipality, best promotes

the health, safety, prosperity and general public welfare of the jurisdiction’s residents. The comprehensive plan for

municipalities of greater than 2,000 population must also include an affordable housing plan consistent with Subchapter 111

of Chapter 92 of Title 29.

(h) The State shall not be obligated to provide state financial assistance or infrastructure improvements to support

land use or development actions by the municipality where the municipality’s adopted comprehensive plan or portions
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thereof are determined to be substantially inconsistent with State development policies, including policies related to

affordable housing.

Section 5. Amend § 9103, Title 29 of the Delaware Code by making deletions as shown by strike through and
insertions as shown by underline as follows:

§ 9103. Comprehensive Plan Review and Certification Process.

(f) Within 20 days of receipt of the findings and recommendations from the Cabinet Committee, the Governor

shall certify the comprehensive

v- plan if the plan is consistent with all

comprehensive plan requirements under Title 9 for counties or Title 22 for municipalities, as applicable, and demonstrates

consideration of State development policies. If the Governor determines a plan is inconsistent with the statutory

requirements for comprehensive plans or with State development policies, the Governor shall return the plan to the

municipality or county for further revision in accordance with this section. If a plan is returned to a municipality or county

for revisions, the municipality or county has 45 days to make the necessary revisions and return the plan to the Governor.

Section 6. Amend § 9202, Title 29 of the Delaware Code by making deletions as shown by strike through and
insertions as shown by underline as follows and redesignating accordingly:
§ 9202. Definitions.
For the purpose of this chapter:
1) “Affordable housing” means housing that is affordable to households making up to 80% of the AMI for

rental units and up to 120% of the AMI income for homeownership units.

(2) “Area median income” or “AMI” means the median income for households based on household size and

geographic area as established annually by the U.S. Department of Housing and Urban Development.

3) “Homeownership unit” means a dwelling unit intended for owner occupancy, including a single-famil

detached dwelling unit, a single-family attached dwelling unit, a townhouse, a condominium, a manufactured home,

and any other dwelling unit offered for sale to and occupied by the owner of the dwelling unit.

(4) “Rental unit” means a dwelling unit intended for occupancy by a tenant under a lease or rental agreement,

including an apartment, a multifamily dwelling unit, an accessory dwelling unit, a manufactured home offered for rent,

and any other dwelling unit occupied by an individual other than the owner.

Section 7. Amend Chapter 92, Title 29 of the Delaware Code by making deletions as shown by strike through and

insertions as shown by underline as follows:
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Subchapter III. Affordable Housing Act

§ 9220. Purpose.

The purpose of this subchapter is to increase the supply and diversity of housing in this State for all income levels

by supporting local jurisdictions in their efforts to close housing supply gaps. including affordable housing supply gaps,

through measures such as rezoning to allow for higher-density development and more diverse housing types.

§ 9221. Affordable housing plans.

(a) A local jurisdiction that has a population greater than 2,000 and that is required to adopt a comprehensive plan

under Title 9, Title 22, or this title must include an affordable housing plan consistent with this subchapter as part of its

comprehensive plan. The affordable housing plan must establish a concrete strategy with clearly defined and measurable

goals and outcomes to accomplish all of the following objectives:

(1) Make meaningful and measurable progress towards a strategic goal of having 20% of all housing units in

the local jurisdiction qualify as affordable housing.

(2) Diversify the types of housing, including affordable housing, available in the local jurisdiction.

(b) An affordable housing plan developed under this subchapter must be developed in collaboration with the

Delaware State Housing Authority. Once an affordable housing plan is adopted, it becomes incorporated into the local

jurisdiction’s comprehensive plan.

(c) A local jurisdiction must adopt its initial affordable housing plan concurrently with its next comprehensive

plan, except as provided under subsection (d) of this section. Thereafter, an affordable housing plan must be included in

every comprehensive plan.

(d) Notwithstanding the timeframe provided for under subsection (c) of this section, a local jurisdiction that adopts

its next comprehensive plan before February 1, 2027, is not required to adopt its first affordable housing plan or comply

with the requirements under § 9222 of this title until its next 5-year comprehensive plan review.

(e) An affordable housing plan must be developed through an open and inclusive process, which must take place

concurrently with the comprehensive plan development process.

(f) At the request of a local jurisdiction, the Delaware State Housing Authority shall provide technical assistance in

implementing the local jurisdiction’s affordable housing plan.

§ 9222. Required and optional elements of affordable housing plans.

(a) An affordable housing plan developed under this subchapter must do all of the following:

(1) Clearly state the local jurisdiction’s goals, policies, and objectives for increasing the housing supply for all

income levels, including how the local jurisdiction will achieve the requirement under § 9221 (a)(1) of this title.
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(2) Describe existing or planned efforts for the development of affordable housing, or, if such efforts do not

exist, efforts that the local jurisdiction will undertake to increase or improve affordable housing.

(3) Provide a timeline showing how the local jurisdiction will achieve the affordable housing objectives

established in the affordable housing plan.

(b) An affordable housing plan must include all of the following elements for increasing housing diversity and

production, including for affordable housing, in the local jurisdiction:

(1) Increases in maximum permitted residential density, including increases in the number of dwelling units

permitted per acre in order to facilitate an affordable and diverse housing stock.

(2) Authorization for a mix of housing types, including single-family detached, single-family attached,

duplexes, triplexes, multifamily dwellings, accessory dwelling units, cottage housing developments, and manufactured

housing without the need for a conditional use permit or special exception.

(3) Evaluation of bulk standards, including minimum lot sizes, maximum lot widths, minimum setbacks,

minimum unit size, maximum lot coverage, maximum building heights, and dedicated open space requirements, as

those standards relate to achieving maximum permitted residential density.

(c) An affordable housing plan must include at least 5 of the following elements for increasing housing production,

including affordable housing production, in the local jurisdiction:

(1) Provision of density bonuses or other incentives, which may include additional permitted dwelling units

per acre, additional building height, reduced parking requirements, or reduced open space requirements, for including

affordable housing units in residential developments or developments that are mixed-use with a majority residential

component.

(2) Creation of transit-oriented development zoning designations with significant increases in density along

fixed transportation routes, including buses, trains, and other means of public transportation.

(3) Creation of expedited or accelerated permit review and approval timelines for residential development

units that include affordable housing units.

(4) Provision of fee waivers, reductions, or deferrals for residential development units that include affordable

housing.

(5) Reduction or waiver of local impact fees for any affordable housing unit.

(6) Facilitation of diverse housing types at different price points by adopting form-based codes or other

alternative development standards in areas designated for growth in the comprehensive plan.
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(7) Amendment of land use regulations to allow single-room occupancy housing as a permitted use in at least

1 residential zone.

(8) Amendment of land use regulations to allow transitional housing, emergency housing shelters, group

homes, recovery homes, or other supportive housing as a permitted use in at least 1 residential zone.

(9) Amendment of land use regulations to allow as a permitted use the conversion of commercial, office, and

retail spaces into residential use or mixed-use with a majority residential component.

10) Designation of at least 1 residential zone where multifamil

defined in § 9223 of this title, or if such zoning already exists, allowing for a substantial increase, through zoning or

rezoning, in the amount of land zoned to allow additional multifamily housing as a permitted use by-right as defined in

§ 9223 of this title.

(11) Implementation of another strategy for increasing and diversifying affordable housing that has been

approved by the Delaware State Housing Authority for the purpose of meeting the obligations of this subsection (c).

d) Any elements included in this section that a local jurisdiction has completed or made significant and

measurable progress towards completing on or after July 17, 2024, may be counted towards satisfying the requirements of

this section.

§ 9223. By-right residential uses.

(a) For purposes of this section:

(1) “By-right” means a use identified as a permitted use within a zoning district under a local zoning

ordinance that complies with all applicable objective standards and requirements and does not require a rezoning,

conditional use permit, special exception, or variance.

(2) “Objective standards” means standards that are measurable, uniformly applicable, and not subject to

discretionary personal judgment.

b) A residential development application for a use that is permitted by-right under the zoning ordinance of a local

jurisdiction shall be reviewed through an administrative review and approval process.

¢) Nothing in this section prohibits a local jurisdiction from requiring review or a

commission, planning board, or other administrative body, provided the review is limited to determining compliance with

applicable objective standards.

(d) A local jurisdiction may hold a public meeting for a residential development application described in

subsection (b) of this section. Any ordinances or regulations adopted to govern a public meeting held under this subsection

(d) must provide for a public meeting that meets all of the following criteria:
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(1) Does not constitute and is not conducted as a public hearing.

(2) Is limited to determining compliance with applicable objective standards and requirements.

(3) May allow for public comment, provided all such comment is made only through written submission.

(e) This section supersedes any inconsistent public hearing requirements applicable to a residential development

application described in subsection (b) of this section, including public hearing requirements in § 4811, § 6810, § 6811, and

§ 6812 of Title 9. This section does not impact hearings required in conjunction with Board of Adjustment appeals.

§ 9224. Reporting requirements.

(a) The Delaware State Housing Authority shall coordinate with the Office of State Planning Coordination to

gather information from local jurisdictions regarding their compliance with the affordable housing plans developed under

this subchapter.

(b) The Delaware State Housing Authority shall coordinate with the Office of State Planning Coordination to

develop an annual report showing each local jurisdiction’s progress toward meeting the goals identified in its affordable

housing plan.

(c) The Delaware State Housing Authority shall publish the reports required under this section on its website no

later than May 15t of each year, beginning in 2028.

Section 8. This Act may be cited as “The Housing for Every Delawarean Act”.

SYNOPSIS

This Act aims to increase this State’s supply of housing. Despite rapid development, Delaware is facing a
significant and growing shortage of affordable housing. Senate Joint Resolution No. 8 of the Ist session of the 153rd
General Assembly created a pilot program designed to encourage local zoning reform efforts that would help increase
affordable housing. While several local jurisdictions have taken advantage of the assistance offered by Senate Joint
Resolution 8, the scope of the problem is statewide, and it will take more than isolated local reform to scale up housing
production, particularly affordable housing production, to the degree necessary to meet this State’s needs. This Act seeks to
address those needs by increasing access to housing for all income levels while allowing local jurisdictions the flexibility to
develop their own strategies for doing so.

This Act is a second Senate substitute for Senate Bill No. 23 and differs from the first Senate substitute for Senate
Bill No. 23 as follows:

(1) Senate Substitute No. 2 refines the process that occurs if a County fails to rezone in accordance with its
comprehensive plan within 12 months. Like Senate Substitute No. 1, it provides that if rezoning does not occur as required,
a property owner’s application must be approved if the requested zoning classification is consistent with future land use
map or map series and implementing provisions of the comprehensive plan. Senate Substitute No. 2 adds that denial can
only occur if the County makes written findings that the requested zoning classification is inconsistent with the future land
use map or map series or implementing provisions of the comprehensive plan, or that the application fails to satisfy
procedural or submission requirements. If neither of these apply, the application must be approved within 120 days, unless
the applicant agrees in writing to an extension. Previously, the application had to be approved within 90 days.

(2) Senate Bill No. 23 required a minimum of 4 mandatory elements of an affordable housing plan. Senate
Substitute No. 1 increased the number of required elements of the affordable housing plan from 4 to 5 by moving an
element from optional to mandatory. That element was that an affordable housing plan for a jurisdiction with greater than
10,000 population must include the identification of 1 or more zoning designations that allow and are suitable for
residential uses where emergency shelters, group homes, recovery homes, or other supportive housing are allowed as a
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permitted use without a conditional use or other discretionary permit required. Senate Substitute No. 2 removes this as a
mandatory element and changes the newly optional element to read, “the amendment of land use regulations to allow
transitional housing, emergency housing shelters, group homes, recovery homes, or other supportive housing as a permitted
use in at least 1 residential zone.” It also removes the 10,000 population cap, making the element an option for all local
jurisdictions, regardless of population size.

(3) Senate Bill No. 23 and Senate Substitute No. 1 for Senate Bill No. 23 required the Director of the Delaware
State Housing Authority to approve all affordable housing plans. Senate Substitute No. 2 shifts the role of Delaware State
Housing Authority to a more collaborative one by requiring local jurisdictions to work with the Delaware State Housing
Authority to develop its plan.

(4) Senate Substitute No. 2 gives local jurisdictions credit for measures they are already taking to increase
affordable housing. Any elements of affordable housing plans adopted on or after July 15, 2024, count toward meeting the
requirements of the plan. This avoids duplication of efforts and recognizes the meaningful affordable housing work that
many local jurisdictions are already doing.

(5) Senate Substitute No. 2 recognizes that some jurisdictions are very close to completing their comprehensive
plans by exempting jurisdictions from some provisions of the Affordable Housing Act if they will be adopting their next
comprehensive plan before February 1, 2027. If a local jurisdiction falls into that category, it does not need to comply with
the provisions of § 9222 of the Act prior to its next 5-year review of its comprehensive plan.

(6) Senate Substitute No. 2 creates a new section addressing by-right residential uses and mixed-use uses with a
majority residential component. The language around by-right review and approval previously included in the mandatory
elements of an affordable housing plan section is replaced with a reference to the newly created section. Under that section,
a residential development application or a mixed-use application with a majority residential component for a use that is
permitted by-right under the zoning ordinance of a county or local jurisdiction will be reviewed through an administrative
review and approval process, provided the application complies with objective standards, as defined in this Act. A local
jurisdiction may still require review or approval by a planning commission, planning board, or other administrative body as
long as the review is limited to determining compliance with objective standards.

(7) Senate Bill No. 23 and Senate Substitute No. 1 for Senate Bill No. 23 stated that the Governor’s review and
certification of comprehensive plans would focus in part on consistency with State development policies. Senate Substitute
No. 2 modifies this slightly to require plans to “demonstrate consideration of State development policies.” The goal of this
change is to avoid limiting local jurisdictions to simply mirroring the contents of State development policies like State
Spending Strategies, while still requiring that they consider such policies in developing their comprehensive plans.

(8) Senate Substitute No. 2 adds definitions for “homeownership unit,” “rental unit,” and “by-right” to Title 29.

(9) Senate Bill No. 23 and Senate Substitute No. 1 referred to mixed-use developments in one of the elements that
may be included in an affordable housing plan. Senate Substitute No. 2 clarifies that such mixed-use developments must
have a majority residential component.

(10) Senate Substitute No. 2 adds to the list of 10 (now 11) options available to local jurisdictions to meet their
obligation to increase and diversify affordable housing. This new option allows a local jurisdiction to implement a strategy
that is not listed among the original 10 elements, from which local jurisdictions must select 5, but that the Delaware State
Housing Authority approves as meeting the goals of that section of this Act.

(11) Senate Bill No. 23 and both substitutes require counties to amend their official zoning maps within 12 months
of the adoption of or revision to their comprehensive plans. If a county does not do so, a rezoning application filed by a
property owner must be approved if the requested zoning classification is consistent with the comprehensive plan, unless
the county makes certain findings. If an application is submitted under this provision, a county must make a completeness
determination within a certain time period, or the application is deemed complete. In Senate Bill No. 23 and Senate
Substitute No. 1, that period was 10 days. Senate Substitute No. 2 increases it to 21 days.

Like the first substitute for Senate Bill No. 23, Senate Substitute No. 2 differs from Senate Bill No. 23 as follows:
(1) Both substitutes remove a provision that would have given County comprehensive plans the force of law.

Current law, where only the land use map or map series component of the comprehensive plan has the force of law, remains
in place.
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(2) Both substitutes reduce the amount of time a County has to rezone to conform land use with its comprehensive
plan from 18 to 12 months.

(3) Senate Bill No. 23 gave local jurisdictions 20 days to complete revisions to comprehensive plans that were
returned by the Governor for further revision. Both substitutes increase that period to 45 days and add additional details
regarding the revision and certification process.

(4) Both substitutes reduce the requirements for the affordable housing plan under newly created Subchapter III of
Chapter 92 of Title 29 to reflect the fact that local jurisdictions already include some of the information required under
Senate Bill No. 23 in their comprehensive plans.

(5) Senate Substitute No. 1 and Senate Substitute No. 2 both remove some of the reporting requirements included
in Senate Bill 23 to simplify the process for local jurisdictions. Reporting is still mandatory, and the Delaware State
Housing Authority and the Office of State Planning Coordination are still required to publish reported information on the
Housing Authority website on an annual basis so that the public can see how local jurisdictions are meeting their
obligations under this Act.

(6) Both substitutes remove technical corrections that appeared in Senate Bill No. 23. Those corrections had been
intended to make current code consistent with the standards of the Delaware Legislative Drafting Manual, but the
substitutes remove them to avoid confusion over which changes are technical, and which are substantive.

Under § 1 of Article IX of the Delaware Constitution, this Act requires a two-thirds majority vote because the
amendments it makes to Title 22 of the Delaware Code would indirectly amend the charter of one or more incorporated
municipalities.

Author: Senator Huxtable
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