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SPONSOR:  Rep. Bush & Sen. Paradee
Rep. Ramone; Sens. Ennis, Sokola

HOUSE OF REPRESENTATIVES
151st GENERAL ASSEMBLY

HOUSE BILL NO. 44

AN ACT TO AMEND TITLE 18 OF THE DELAWARE CODE RELATING TO CREDIT FOR REINSURANCE.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF DELAWARE:

1 Section 1.  Amend Chapter 9, Subchapter III, Title 18 of the Delaware Code by making deletions as shown by 

2 strike through and insertions as shown by underline and by redesignating accordingly:

3 § 911 Credit allowed a domestic ceding insurer.

4 Credit for reinsurance shall be allowed a domestic ceding insurer as either an asset or a reduction from liability on 

5 account of reinsurance ceded only when the reinsurer meets the requirements of paragraph (1), (2), (3), (4), (5), or (6) or (7) 

6 of this section. Credit shall be allowed under paragraph (1), (2) or (3) of this section only as respects cessions of those kinds 

7 or classes of business which the assuming insurer is licensed or otherwise permitted to write or assume in its state of 

8 domicile or, in the case of a U.S. branch of an alien assuming insurer, in the state through which it is entered and licensed to 

9 transact insurance or reinsurance. Credit shall be allowed under paragraph (3) or (4) of this section only if the applicable 

10 requirements of paragraph (7) (8) of this section have been satisfied.

11 (6)a. Credit shall be allowed when the reinsurance is ceded to an assuming insurer meeting each of the 

12 conditions set forth below.

13 1. The assuming insurer must have its head office or be domiciled in, as applicable, and be licensed 

14 in a Reciprocal Jurisdiction.  A “Reciprocal Jurisdiction” is a jurisdiction that meets one of the following:

15 A. A non-U.S. jurisdiction that is subject to an in-force covered agreement with the United 

16 States, each within its legal authority, or, in the case of a covered agreement between the United States 

17 and European Union, is a member state of the European Union. For purposes of this subsection, a 

18 “covered agreement” is an agreement entered into pursuant to the Dodd-Frank Wall Street Reform and 

19 Consumer Protection Act, 31 U.S.C. §§ 313 and 314, that is currently in effect or in a period of 

20 provisional application and addresses the elimination, under specified conditions, of collateral 

21 requirements as a condition for entering into any reinsurance agreement with a ceding insurer domiciled 

22 in this state or for allowing the ceding insurer to recognize credit for reinsurance;
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23 B. A U.S. jurisdiction that meets the requirements for accreditation under the National 

24 Association of Insurance Commissioners financial standards and accreditation program; or

25 C. A qualified jurisdiction, as determined by the Commissioner pursuant to § 911(5)e. of this 

26 title, which is not otherwise described in subparagraph A. or B. above and which meets certain additional 

27 requirements, consistent with terms and conditions of in-force covered agreements, as specified by the 

28 Commissioner in regulation.

29 2. The assuming insurer must have and maintain, on an ongoing basis, minimum capital and surplus, 

30 or its equivalent, calculated according to the methodology of its domiciliary jurisdiction, in an amount to be 

31 set forth in regulation.  If the assuming insurer is an association, including incorporated and individual 

32 unincorporated underwriters, it must have and maintain, on an ongoing basis, minimum capital and surplus 

33 equivalents (net of liabilities), calculated according to the methodology applicable in its domiciliary 

34 jurisdiction, and a central fund containing a balance in amounts to be set forth in regulation. 

35 3. The assuming insurer must have and maintain, on an ongoing basis, a minimum solvency or 

36 capital ratio, as applicable, which will be set forth in regulation. If the assuming insurer is an association, 

37 including incorporated and individual unincorporated underwriters, it must have and maintain, on an ongoing 

38 basis, a minimum solvency or capital ratio in the Reciprocal Jurisdiction where the assuming insurer has its 

39 head office or is domiciled, as applicable, and is also licensed.

40 4. The assuming insurer must agree and provide adequate assurance to the Commissioner, in a form 

41 specified by the Commissioner pursuant to regulation, as follows:

42 A. The assuming insurer must provide prompt written notice and explanation to the 

43 Commissioner if it falls below the minimum requirements set forth in § 911(6)a.2. and 3. of this title, or if 

44 any regulatory action is taken against it for serious noncompliance with applicable law;

45 B. The assuming insurer must consent in writing to the jurisdiction of the courts of this State and 

46 to the appointment of the Commissioner as agent for service of process.  The Commissioner may require 

47 that consent for service of process be provided to the Commissioner and included in each reinsurance 

48 agreement.  Nothing in this provision shall limit, or in any way alter, the capacity of the parties to a 

49 reinsurance agreement to agree to alternative dispute resolution mechanisms, except to the extent such 

50 agreements are unenforceable under applicable insolvency or delinquency laws;
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51 C. The assuming insurer must consent in writing to pay all final judgments, wherever 

52 enforcement is sought, obtained by a ceding insurer or its legal successor, that have been declared 

53 enforceable in the jurisdiction where the judgment was obtained;

54 D. Each reinsurance agreement must include a provision requiring the assuming insurer to 

55 provide security in an amount equal to 100% of the assuming insurer’s liabilities attributable to 

56 reinsurance ceded pursuant to that agreement if the assuming insurer resists enforcement of a final 

57 judgment that is enforceable under the law of the jurisdiction in which it was obtained or a properly 

58 enforceable arbitration award, whether obtained by the ceding insurer or by its legal successor on behalf 

59 of its resolution estate; and

60 E. The assuming insurer must confirm that it is not presently participating in any solvent scheme 

61 of arrangement which involves this State’s ceding insurers, and agree to notify the ceding insurer and the 

62 Commissioner and to provide security in an amount equal to 100% of the assuming insurer’s liabilities to 

63 the ceding insurer, should the assuming insurer enter into such a solvent scheme of arrangement.  Such 

64 security shall be in a form consistent with the provisions of §§ 911(5) and 912 of this title and as 

65 specified by the Commissioner in regulation.

66 5. The assuming insurer or its legal successor must provide, if requested by the Commissioner, on 

67 behalf of itself and any legal predecessors, certain documentation to the Commissioner, as specified by the 

68 Commissioner in regulation.

69 6. The assuming insurer must maintain a practice of prompt payment of claims under reinsurance 

70 agreements, pursuant to the criteria set forth in regulation. 

71 7. The assuming insurer’s supervisory authority must confirm to the commissioner on an annual 

72 basis, as of the preceding December 31 or at the annual date otherwise statutorily reported to the Reciprocal 

73 Jurisdiction, that the assuming insurer complies with the requirements set forth in § 911(6)a.2. and 3. of this 

74 title.

75 8. Nothing in this provision precludes an assuming insurer from providing the Commissioner with 

76 information on a voluntary basis.

77 b. The Commissioner shall timely create and publish a list of Reciprocal Jurisdictions.

78 1. A list of Reciprocal Jurisdictions is published through the National Association of Insurance 

79 Commissioners Committee Process. The Commissioner’s list shall include any Reciprocal Jurisdiction as 

80 defined under § 911(6)a.1. and 2. of this title, and shall consider any other Reciprocal Jurisdiction included on 
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81 the National Association of Insurance Commissioners list. The Commissioner may approve a jurisdiction that 

82 does not appear on the National Association of Insurance Commissioners list of Reciprocal Jurisdictions in 

83 accordance with criteria to be developed under regulations issued by the Commissioner.

84 2. The Commissioner may remove a jurisdiction from the list of Reciprocal Jurisdictions upon a 

85 determination that the jurisdiction no longer meets the requirements of a Reciprocal Jurisdiction, in 

86 accordance with a process set forth in regulations issued by the Commissioner, except that the Commissioner 

87 shall not remove from the list a Reciprocal Jurisdiction as defined under § 911(6)a.1. and 2. of this title. Upon 

88 removal of a Reciprocal Jurisdiction from this list credit for reinsurance ceded to an assuming insurer which 

89 has its home office or is domiciled in that jurisdiction shall be allowed, if otherwise allowed pursuant to § 911 

90 of this title.

91 c. The Commissioner shall timely create and publish a list of assuming insurers that have satisfied the 

92 conditions set forth in this subsection and to which cessions shall be granted credit in accordance with this 

93 subsection. The Commissioner may add an assuming insurer to such list if a National Association of Insurance 

94 Commissioners accredited jurisdiction has added such assuming insurer to a list of such assuming insurers or if, 

95 upon initial eligibility, the assuming insurer submits the information to the Commissioner as required under § 

96 911(6)a.4. of this title and complies with any additional requirements that the Commissioner may impose by 

97 regulation, except to the extent that they conflict with an applicable covered agreement.

98 d. If the Commissioner determines that an assuming insurer no longer meets one or more of the 

99 requirements under this subsection, the Commissioner may revoke or suspend the eligibility of the assuming 

100 insurer for recognition under this subsection in accordance with procedures set forth in regulation. 

101 1. While an assuming insurer’s eligibility is suspended, no reinsurance agreement issued, amended or 

102 renewed after the effective date of the suspension qualifies for credit except to the extent that the assuming 

103 insurer’s obligations under the contract are secured in accordance with § 912 of this title.

104 2.  If an assuming insurer’s eligibility is revoked, no credit for reinsurance may be granted after the 

105 effective date of the revocation with respect to any reinsurance agreements entered into by the assuming 

106 insurer, including reinsurance agreements entered into prior to the date of revocation, except to the extent that 

107 the assuming insurer’s obligations under the contract are secured in a form acceptable to the Commissioner 

108 and consistent with the provisions of § 912 of this title.
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109 e. If subject to a legal process of rehabilitation, liquidation or conservation, as applicable, the ceding 

110 insurer, or its representative, may seek and, if determined appropriate by the court in which the proceedings are 

111 pending, may obtain an order requiring that the assuming insurer post security for all outstanding ceded liabilities.

112 f.  Nothing in this subsection shall limit or in any way alter the capacity of parties to a reinsurance 

113 agreement to agree on requirements for security or other terms in that reinsurance agreement, except as expressly 

114 prohibited by this chapter or other applicable law or regulation.

115 g.  Credit may be taken under this subsection only for reinsurance agreements entered into, amended, or 

116 renewed on or after the effective date of the statute adding this subsection, and only with respect to losses incurred 

117 and reserves reported on or after the later of (i) the date on which the assuming insurer has met all eligibility 

118 requirements pursuant to §911(6)a. of this title, and (ii) the effective date of the new reinsurance agreement, 

119 amendment, or renewal.

120 1. This paragraph does not alter or impair a ceding insurer’s right to take credit for reinsurance, to the 

121 extent that credit is not available under this subsection, as long as the reinsurance qualifies for credit under 

122 any other applicable provision of this section.

123 2. Nothing in this subsection shall authorize an assuming insurer to withdraw or reduce the security 

124 provided under any reinsurance agreement except as permitted by the terms of the agreement.

125 3. Nothing in this subsection shall limit, or in any way alter, the capacity of parties to any reinsurance 

126 agreement to renegotiate the agreement.

127 (7) Credit shall be allowed when the reinsurance is ceded to an assuming insurer not meeting the requirements 

128 of paragraph (1), (2), (3), (4), or (5) or (6) of this section, but only as to the insurance of risks located in jurisdictions 

129 where the reinsurance is required by applicable law or regulation of that jurisdiction.

130 (7) (8) If the assuming insurer is not licensed, accredited or certified to transact insurance or reinsurance in 

131 this State, the credit permitted by paragraphs (3) and (4) of this section shall not be allowed unless the assuming insurer 

132 agrees in the reinsuring agreements:

133 a. 1. That in the event of the failure of the assuming insurer  to perform its obligations under the terms of 

134 the reinsurance agreement, the assuming insurer, at the request of the ceding insurer, shall submit to the 

135 jurisdiction of any court of competent jurisdiction in any state of the United States, will comply with all 

136 requirements necessary to give the court jurisdiction, and will abide by the final decision of the court or of any 

137 appellate court in the event of an appeal; and
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138 2. To designate the Commissioner or a designated attorney as its true and lawful attorney upon whom 

139 may be served any lawful process in any action, suit or proceeding instituted by or on behalf of the ceding 

140 insurer.

141 b. This paragraph (7) (8) is not intended to conflict with or override the obligation of the parties to a 

142 reinsurance agreement to arbitrate their disputes, if this obligation is created in the agreement.

143 (8) (9) If the assuming insurer does not meet the requirements of paragraph (1), (2), or (3) or (6) of this 

144 section, the credit permitted by paragraph (4) or (5) of this section shall not be allowed unless the assuming insurer 

145 agrees in the trust agreements to the following conditions:

146 a. Notwithstanding any other provisions in the trust instrument, if the trust fund is inadequate because it 

147 contains an amount less than the amount required by paragraph (4)c. of this section, or if the grantor of the trust 

148 has been declared insolvent or placed into receivership, rehabilitation, liquidation or similar proceedings under the 

149 laws of its state or country of domicile, the trustee shall comply with an order of the Commissioner with regulatory 

150 oversight over the trust or with an order of a court of competent jurisdiction directing the trustee to transfer to the 

151 Commissioner with regulatory oversight all of the assets of the trust fund.

152 b. The assets shall be distributed by and claims shall be filed with and valued by the Commissioner with 

153 regulatory oversight in accordance with the laws of the state in which the trust is domiciled that are applicable to 

154 the liquidation of domestic insurance companies.

155 c. If the Commissioner with regulatory oversight determines that the assets of the trust fund or any part 

156 thereof are not necessary to satisfy the claims of the U.S. ceding insurers of the grantor of the trust, the assets or 

157 part thereof shall be returned by the Commissioner with regulatory oversight to the trustee for distribution in 

158 accordance with the trust agreement.

159 d. The grantor shall waive any right otherwise available to it under U.S. law that is inconsistent with this 

160 provision.

161 (9) (10) If an accredited or certified reinsurer ceases to meet the requirements for accreditation or certification, 

162 the Commissioner may suspend or revoke the reinsurer’s accreditation or certification.

163 a. The Commissioner must give the reinsurer notice and opportunity for hearing. The suspension or 

164 revocation may not take effect until after the Commissioner’s order on hearing, unless:

165 1. The reinsurer waives its right to a hearing;

166 2. The Commissioner’s order is based on regulatory action by the reinsurer’s domiciliary jurisdiction 

167 or the voluntary surrender or termination of the reinsurer’s eligibility to transact insurance or reinsurance 
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168 business in its domiciliary jurisdiction or in the primary certifying state of the reinsurer under paragraph (5)f. 

169 of this section; or

170 3. The Commissioner finds that an emergency requires immediate action and a court of competent 

171 jurisdiction has not stayed the Commissioner’s action.

172 b. While a reinsurer’s accreditation or certification is suspended, no reinsurance contract issued or 

173 renewed after the effective date of the suspension qualifies for credit except to the extent that the reinsurer’s 

174 obligations under the contract are secured in accordance with § 912 of this title. If a reinsurer’s accreditation or 

175 certification is revoked, no credit for reinsurance may be granted after the effective date of the revocation except to 

176 the extent that the reinsurer’s obligations under the contract are secured in accordance with paragraph (5)e. of this 

177 section or § 912 of this title.

178 (10) (11) Concentration risk.

179 a. A ceding insurer shall take steps to manage its reinsurance recoverables proportionate to its own book 

180 of business. A domestic ceding insurer shall notify the Commissioner within 30 days after reinsurance 

181 recoverables from any single assuming insurer, or group of affiliated assuming insurers, exceeds 50% of the 

182 domestic ceding insurer’s last reported surplus to policyholders, or after it is determined that reinsurance 

183 recoverables from any single assuming insurer, or group of affiliated assuming insurers, is likely to exceed this 

184 limit. The notification shall demonstrate that the exposure is safely managed by the domestic ceding insurer.

185 b. A ceding insurer shall take steps to diversify its reinsurance program. A domestic ceding insurer shall 

186 notify the Commissioner within 30 days after ceding to any single assuming insurer, or group of affiliated 

187 assuming insurers, more than 20% of the ceding insurer’s gross written premium in the prior calendar year, or after 

188 it has determined that the reinsurance ceded to any single assuming insurer, or group of affiliated assuming 

189 insurers, is likely to exceed this limit. The notification shall demonstrate that the exposure is safely managed by 

190 the domestic ceding insurer.

191 § 912  Asset or reduction from liability for reinsurance ceded by domestic insurer to assuming insurer not meeting 

192 requirements of § 911 of this title.

193 An asset or reduction from liability for the reinsurance ceded by a domestic insurer to an assuming insurer not 

194 meeting the requirements of § 911 of this title shall be allowed in an amount not exceeding the liabilities carried by the 

195 ceding insurer. The reduction shall be in the amount of funds held by or on behalf of the ceding insurer, including funds 

196 held in trust for the ceding insurer, under a reinsurance contract with the assuming insurer as security for the payment of 

197 obligations thereunder, if the security is held in the United States subject to withdrawal solely by, and under the exclusive 
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198 control of, the ceding insurer; or, in the case of a trust, held in a qualified U.S. financial institution, as defined in § 913(b) 

199 of this title. This security may be in the form of any of the following:

200 (1) Cash;

201 (2) Securities listed by the Securities Valuation Office of the National Association of Insurance 

202 Commissioners, including those deemed exempt from filing as defined by the Purposes and Procedures Manual of the 

203 Securities Valuation Office, and qualifying as admitted assets;

204 (3)a. Clean, irrevocable, unconditional letters of credit, issued or confirmed by a qualified U.S. financial 

205 institution, as defined in § 913(a) of this title, effective no later than December 31 of the year for which the filing is 

206 being made, and in the possession of, or in trust for, the ceding insurer on or before the filing date of its annual 

207 statement.

208 b. Letters of credit meeting applicable standards of issuer acceptability as of the dates of their issuance (or 

209 confirmation) shall, notwithstanding the issuing (or confirming) institution’s subsequent failure to meet applicable 

210 standards of issuer acceptability, continue to be acceptable as security until their expiration, extension, renewal, 

211 modification or amendment, whichever first occurs; or

212 (4) Any other form of security acceptable to the Commissioner.

213 § 916  Reinsurance agreements affected.

214 78 Del. Laws, c. 364 shall apply to all cessions after July 27, 2012, under reinsurance agreements that have an 

215 inception, anniversary or renewal date after January 27, 2013.  This Act shall apply to all cessions after the effective date of 

216 this Act under reinsurance agreements that have an inception, anniversary or renewal date not less than 6 months after the 

217 effective date of this Act.

SYNOPSIS

This Act reflects the National Association of Insurance Commissioner’s revisions to the Model Credit for 
Reinsurance Act.  The revisions make the law consistent with provisions of covered agreements with the European Union 
and United Kingdom with respect to reinsurance collateral requirements.  The changes will also provide reinsurers 
domiciled in National Association of Insurance Commissioners-qualified jurisdictions other than within the EU (currently, 
Bermuda, Japan and Switzerland) with the possibility of similar reinsurance collateral reductions.  This is an accreditation 
bill.


