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SPONSOR: Rep.  Roy    

 & Sen. McDowell; Reps. Capano 
Carey Stone; Sens. Adams Vaughn 
Venables Still 

HOUSE OF REPRESENTATIVES

140th GENERAL ASSEMBLY

HOUSE BILL NO.   

AN ACT AMENDING THE PROVISIONS OF TITLE 26 OF THE DELAWARE CODE RELATING TO THE 
RESTRUCTURING AND REGULATION OF PUBLIC UTILITIES SUPPLYING ELECTRICITY TO RETAIL 
CUSTOMERS IN THE STATE.  

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF DELAWARE:  

1 Section 1.  This Act shall be known and referred to as the “Electric Utility Restructuring Act of 

2 1999.”

3 Section 2.  Declaration of Policy.

4 It is the policy of this State that a competitive market for the supply of electricity and the 

5 availability of customer choice among electric suppliers shall be encouraged and that the generation, 

6 supply and sale of electricity shall be deregulated.

7 Section 3.  Amend Title 26 of the Delaware Code by adding a new Chapter 10 as follows:

8 “ Chapter 10.  Electric Utility Restructuring.

9 §1001.  Definitions.

10 As used in this chapter, unless the context otherwise requires:

11  “Ancillary Services” means services that are necessary for the transmission and distribution of 

12 electricity from supply sources to loads and for maintaining reliable operation of the transmission and 

13 distribution system. 

14 “Broker” means a person or entity that acts as an agent or intermediary in the sale or 

15 purchase of, but that does not take title to, electricity for sale to Retail Electric Customers.

16 “Commission” means the Delaware Public Service Commission.

17 “DEC” means the Delaware Electric Cooperative and its successors.
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18 “Direct Access” means the right of Electric Suppliers and their Customers to use an 

19 Electric Distribution Company’s transmission and distribution system on a nondiscriminatory 

20 basis at rates, terms and conditions of service comparable to the Electric Distribution Company’s 

21 own use of the system to transmit or distribute electricity from any Electric Supplier to any 

22 Customer.

23 “Distribution Facilities” means electric facilities located in Delaware that are owned by a 

24 public utility that operate at voltages of 34,500 volts or below and that are used to deliver 

25 electricity to Customers, up through and including the point of physical connection with electric 

26 facilities owned by the Customer.

27 “Distribution Services” means those services, including metering, relating to the delivery 

28 of electricity to a Customer through Distribution Facilities.

29 “DP&L” means Delmarva Power & Light Company and its successors.

30 “Electric Distribution Company” means a public utility owning and/or operating 

31 Transmission and/or Distribution Facilities in this State.

32 “Electric Supplier” means a person or entity certified by the Commission, including 

33 municipal corporations which choose to provide electricity outside their municipal limits (except 

34 to the extent provided prior to February 1, 1999), Broker, Marketer or other entity (including 

35 public utilities and their affiliates), that sells electricity to Retail Electric Customers, utilizing the 

36 Transmission and/or Distribution Facilities of an Electric Distribution Company.

37 “Electric Supply Service” means the provision of electricity and related services to 

38 Customers.

39 “Marketer” means a person or entity that purchases and takes title to electricity for sale to 

40 Customers in this State.

41 “Retail Competition” means the right of a Customer to purchase electricity from an 

42 Electric Supplier.

43 “Retail Electric Customer” or “Customer” means a purchaser of electricity for ultimate 

44 consumption and not for resale in this State, including the owner/operator of any building or 
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45 facility, but not the occupants thereof, that purchases and supplies electricity to the occupants of 

46 such building or facility.

47 “Standard Offer Service” means the provision of Electric Supply Service after the 

48 Transition Period by a Standard Offer Service Supplier to Customers who do not otherwise 

49 receive Electric Supply Service from an Electric Supplier.

50 “Standard Offer Service Supplier” means an Electric Supplier that provides Standard 

51 Offer Service to Customers within an Electric Distribution Company’s service territory after the 

52 Transition Period.

53 “Transition Period” means the period of time beginning with the implementation of 

54 Retail Competition and ending on the dates specified in §1004 of this chapter.

55 “Transmission Facilities” means electric facilities located in Delaware and owned by a 

56 public utility that operate at voltages above 34,500 volts and that are used to transmit and deliver 

57 electricity to Customers (including any Customers taking electric service under interruptible rate 

58 schedules as of December 31, 1998) up through and including the point of physical connection 

59 with electric facilities owned by the Customer.

60 “Transmission Services” means the delivery of electricity from supply sources through 

61 Transmission Facilities.

62 §1002.  Standards for Electric Utility Restructuring.

63  (a)  The General Assembly declares that the following interdependent standards shall govern the 

64 Commission’s review and approval of each public utility’s restructuring plan, oversight of the transition 

65 process and regulation of the restructured electric utility industry pursuant to this chapter.

66 (1)  The reliability of electric service to all Customers in this State shall be maintained.

67 (2)  On and after the implementation dates set forth in §1003 of this chapter, Customers shall have 

68 the right to choose among Electric Suppliers.

69 (3)  Nothing contained herein shall have the effect of abrogating or amending contracts 

70 between public utilities and any of their Customers in place on February 1, 1999.

71 § 1003.  Retail Competition.
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72 (a)  General Rule.  Except as otherwise expressly provided for in this chapter, on and after 

73 October 1, 1999 for DP&L and April 1, 2000 for DEC, the generation, supply and sale of electricity, 

74 including all related facilities and assets, shall no longer be regulated by the Commission as a public 

75 utility service or function. Customers of Electric Distribution Companies in this State shall have the 

76 opportunity, but not the obligation, to purchase electricity from their choice of Electric Suppliers in 

77 accordance with the implementation dates set forth in subsection (b).

78 (b)  Implementation dates.

79 (1)  For Customers of DP&L, the implementation dates shall be as follows:  October 1, 

80 1999, for Customers with a peak monthly load of 1,000 kW or more; January 15, 2000, for 

81 Customers with a peak monthly load of 300 kW or more; and 18 months after enactment of this 

82 chapter for all other Customers.

83 (2)  For Customers of DEC, the implementation dates shall be as follows:  April 1, 2000, for 

84 Customers with a peak monthly load of 1,000 kW or more; July 1, 2000, for Customers with a peak 

85 monthly load of 300 kW or more; and 24 months after enactment of this chapter for all other Customers.

86 (c)  The Commission may delay any of the above implementation dates for not more than six months for 

87 good cause shown and upon a finding that any such delay is in the public interest.

88 (d)  For purposes of this section, peak monthly load shall be measured by the Electric Distribution 

89 Company’s separate Customer account, not by facility or service location or by customer, in the aggregate 

90 or otherwise.

91 §1004.  Transition Period.

92 (a)  The Transition Period for DP&L shall begin on October 1, 1999 and shall end on September 

93 30, 2002 for non-residential Customers and shall begin on October 1, 1999 and end on September 30, 

94 2003 for residential Customers.

95 (b)  The Transition Period for DEC shall begin on April 1, 2000 and shall end on March 31, 2005 

96 for all Customers.

97 §1005.  Restructuring Plan.

98 (a)  Restructuring Plan for DP&L.
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99 (1)  Filing and contents of plan.  On or before April 15, 1999, DP&L shall file with the 

100 Commission a detailed plan for implementing Retail Competition in DP&L’s Commission-

101 designated service territory.  Such plan shall include: (i) separate prices or rates for Electric 

102 Supply, Transmission, Distribution and other Services (which may later be combined for billing 

103 purposes); (ii) procedures for providing Direct Access for all Electric Suppliers; (iii) revised 

104 tariffs and rate schedules; (iv) an optional residential time of use rate with three daily time of use 

105 periods to be available for any residential Customer who elects such a rate structure; and (v) 

106 standards for reliability sufficient to measure variations in service reliability after the 

107 implementation of Retail Competition.

108 (2)  Commission review of plan.  The Commission shall review DP&L’s restructuring 

109 plan and, after an evidentiary proceeding, issue an order by August 31, 1999, adopting the plan as 

110 filed or modifying the plan as appropriate.

111 (b)  Restructuring Plan for DEC.

112 (1)  Filing and contents of plan.  On or before September 15, 1999, DEC shall file with 

113 the Commission a detailed plan for implementing Retail Competition in DEC’s Commission-

114 designated service territory.  Such plan shall include: (i) separate prices or rates for Electric 

115 Supply, Transmission, Distribution and other Services (which may later be combined for billing 

116 purposes); (ii) procedures for providing Direct Access for all Electric Suppliers; (iii) revised 

117 tariffs and rate schedules; (iv) DEC’s proposed Competitive Transition Charge, including the 

118 proposed method, recovery plan and determination of DEC’s Stranded and Transition Costs, as 

119 such terms are defined in §1007 of this chapter; and (v) standards for reliability sufficient to 

120 measure variations in service reliability after implementation of Retail Competition.

121 (2)  Commission review of plan.  The Commission shall review DEC’s restructuring plan and, 

122 after an evidentiary proceeding, issue an order by February 28, 2000, adopting the plan as filed or 

123 modifying the plan as appropriate.

124 §1006.  Rates for Customers.

125 (a)  Rates for Customers within DP&L’s Service Territory.
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126 (1)  Rates in effect during the Transition Period.

127 For the Transition Period identified in §1004(a) of this chapter, the following Delaware retail rate 

128 levels shall be determined by the Commission (without conducting a base rate case) as part of its decision 

129 on DP&L’s restructuring plan filed pursuant to §1005(a) of this chapter and shall thereafter remain in effect 

130 as provided below:

131 (i) The retail market price for Electric Supply Service (including losses to the Customer’s 

132 delivery point) shall be estimated and applied separately for each Customer rate class for each 

133 year of the Transition Period.  Such prices shall be based upon and/or representative of regional 

134 wholesale electric market prices, plus a reasonable allowance for retail margin to be determined 

135 by the Commission.  Once established, such prices shall not thereafter be changed by the 

136 Commission during the Transition Period, except as the result of an appeal of the Commission’s 

137 decision.

138 (ii)  For each Customer rate class, the total of the actual base rates (excluding fuel  costs) 

139 in effect on, and the fuel rates based upon the actual fuel costs for the 12 months ending, 

140 September 30, 1999 shall remain in effect for the Transition Period, less: (a) a base rate decrease 

141 of 7.5% percent of the total of those base and fuel revenues for each residential rate class; and (b) 

142 the above-specified retail market price in each respective year.  However, upon application by 

143 DP&L, the Commission may change rates in the Transition Period for the recovery of any 

144 extraordinary costs as the Commission may, in its discretion, determine.

145 (iii)  For each Customer rate class, the total of the rates established pursuant to 

146 subparagraphs (i) and (ii) of this subsection (a)(1) shall be separated (on a revenue-neutral basis) 

147 into rates for Electric Supply, Transmission, Ancillary, Distribution, nuclear decommissioning 

148 and other Services and may be combined for billing purposes.

149 (iv)  Customers who obtain Transmission and/or Ancillary Services directly from the PJM 

150 Independent System Operator or from their Electric Supplier shall receive a credit against DP&L’s retail 

151 delivery rates equal to the then-applicable Federal Energy Regulatory Commission equivalent retail 

152 Transmission and/or Ancillary Services rates paid by that Customer or its Electric Supplier.
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153 (v)  For Customers who do not choose an alternate Electric Supplier or have returned to obtaining 

154 their electric supply from DP&L, the above-specified retail market price shall be the rate paid for Electric 

155 Supply Service for the Transition Period, subject to such regulations as the Commission may adopt 

156 pursuant to §1010(c) of this chapter for returning Customers.

157 (vi)  For Customers who do choose an alternate Electric Supplier, the above-specified 

158 retail market price shall not be applicable for such Customer’s Electric Supply Service.

159 (vii)  In addition to the above-specified rates and charges, and notwithstanding subparagraph (ii), a 

160 deferred fuel true up credit or charge shall be in effect for all Customers for up to 12 months following 

161 September 30, 1999, pursuant to §303(c) of this title. 

162 (2)  Rates in effect after the Transition Period.

163 (i)  At the end of the Transition Period set forth in §1004(a) of this chapter, the 

164 retail market price under subparagraph (a)(1)(i) of this section shall become the Standard 

165 Offer Service price.

166 (ii)  Such Standard Offer Service price shall be the applicable retail market price 

167 for Electric Supply Service for any Customers who have not chosen an alternate Electric 

168 Supplier or have returned to obtaining their Electric Supply Service from the Standard 

169 Offer Service Supplier, subject to such regulations as the Commission may adopt 

170 pursuant to §1010(c) of this chapter for returning Customers.

171 (iii)  If DP&L is a Standard Offer Service Supplier, the Standard Offer Service 

172 price shall be revised by DP&L from time to time for each Customer rate class to be 

173 representative of the regional wholesale electric market price, plus a reasonable 

174 allowance for retail margin to be determined by the Commission for providing such 

175 Electric Supply Service.  The Standard Offer Service price may be reviewed from time to 

176 time by the Commission to determine whether it represents the regional wholesale 

177 electric market price, plus a reasonable allowance for retail margin.  If the Commission 

178 has elected another Electric Supplier to be the Standard Offer Service Supplier as the 
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179 result of the bidding process in §1010(a)(2) of this chapter, the Standard Offer Service 

180 price shall be the bid price.

181 (iv)  For Customers who have chosen an Electric Supplier, in addition to the 

182 Standard Offer Service price or the alternative Electric Supplier’s supply price, each 

183 Customer shall pay the separate applicable rates for Transmission, Ancillary, 

184 Distribution, nuclear decommissioning and other Services.  Such rates shall not include 

185 any generation or electric supply costs.  By March 1, 2002, DP&L shall file a rate case 

186 quality cost of service study (consistent with the Minimum Filing Requirements in effect 

187 on February 1, 1999) and a proposal to reset its regulated rates to be applicable at the end 

188 of the Transition Periods.  The Commission shall review these filings to determine the 

189 appropriate rates DP&L may charge its Customers for regulated services.

190 (v)  Customers who obtain Transmission and/or Ancillary Services directly from the PJM 

191 Independent System Operator or from their Electric Supplier shall receive a credit against DP&L’s 

192 retail delivery rates equal to the then-applicable Federal Energy Regulatory Commission 

193 equivalent retail Transmission and/or Ancillary Services rates paid by that Customer or its Electric 

194 Supplier.

195 (vi)  To the extent that any nuclear generating unit partially owned by DP&L has been 

196 sold, or otherwise disposed of, the nuclear decommissioning costs associated with such unit shall 

197 not be recovered from Customers after the Transition Period.

198 (b) Rates for Customers within DEC’s Service Territory.

199 (1)  Rates in effect during the Transition Period. 

200 For the Transition Period identified in §1004(b) of this chapter, the following Delaware retail rate 

201 levels shall be determined by the Commission (without conducting a base rate case) as part of its decision 

202 on DEC’s restructuring plan filed pursuant to §1005(b) of this chapter and shall thereafter remain in effect 

203 as provided below:

204 (i)  The retail market price for Electric Supply Service (including losses to the 

205 Customer’s delivery point) shall be estimated and applied separately for each Customer 

206 rate class for each year of the Transition Period.  Such prices shall be based upon and/or 
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207 representative of regional wholesale electric market prices, plus a reasonable allowance 

208 for retail margin to be determined by the Commission.  Once established, such prices 

209 shall not thereafter be changed by the Commission, except as the result of an appeal of 

210 the Commission’s decision.

211 (ii)  For each Customer rate class, the total of the actual base rates (excluding 

212 Purchase Power Costs) and the Purchase Power rates based upon the actual Purchase 

213 Power Costs for the 12 months ending March 31, 2000 shall remain in effect for the 

214 Transition Period less: (a) the above-specified retail market price in each respective year; 

215 and (b) the below-specified Competitive Transition Charge in each respective year.  

216 However, upon application by DEC, the Commission may change rates in the Transition 

217 Period for the recovery of any extraordinary costs as the Commission may, in its 

218 discretion, determine.

219 (iii)  A Competitive Transition Charge shall be established by the Commission to 

220 recover Stranded Costs and Transition Costs, if any, pursuant to §1007 of this chapter.  

221 The Competitive Transition Charge shall be set as a separate charge at a level that will 

222 permit DEC to recover its allowed Stranded Costs and Transition Costs over the 

223 Transition Period.

224 (iv) For each Customer rate class, the total of the rates established pursuant to 

225 subparagraphs (i), (ii) and (iii) of this subsection (b)(1) shall be separated (on a revenue-

226 neutral basis) into rates for Electric Supply, Transmission, Ancillary, Distribution nuclear 

227 decommissioning, Competitive Transition Charge and other Services and may be 

228 combined for billing purposes.

229 (v)  Customers who obtain Transmission and/or Ancillary Services directly from the PJM 

230 Independent System Operator or from their Electric Supplier shall receive a credit against DEC’s 

231 retail delivery rates equal to the then-applicable Federal Energy Regulatory Commission 

232 equivalent retail Transmission and/or Ancillary Services rates paid by that Customer or its Electric 

233 Supplier.
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234 (vi)  For Customers who do not choose an alternate Electric Supplier or have returned to 

235 obtaining their electric supply from DEC, the above-specified retail market price shall be the rate 

236 paid for Electric Supply Service for the Transition Period, subject to such regulations as the 

237 Commission may adopt pursuant to §1010(c) of this chapter  for returning Customers.

238 (vii)  For Customers who do choose an alternate Electric Supplier, the above-specified 

239 retail market price shall not be applicable for such Customer’s Electric Supply Service.

240 (viii)  In addition to the above-specified rates and charges, and notwithstanding 

241 subparagraph (ii), a deferred  fuel true up credit or charge shall be in effect for all Customers for 

242 up to 12 months following March 31, 2000, pursuant to §303(c) of this Title.

243 (2)  Rates in effect after the Transition Period.

244 (i)  At the end of the Transition Period set forth in §1004(b) of this chapter, the retail 

245 market price under §1006(b)(1)(i) of this chapter shall become a Standard Offer Service price.

246 (ii)  Such Standard Offer Service price shall be the applicable retail market price for 

247 Electric Supply Service for any Customers who have not chosen an alternate Electric Supplier or 

248 have returned to obtaining their Electric Supply Service from the Standard Offer Service Supplier, 

249 subject to such regulations as the Commission may adopt pursuant to §1010(c) of this chapter for 

250 returning Customers.

251 (iii)  If DEC is a Standard Offer Service Supplier, the Standard Offer Service price shall 

252 be revised by DEC from time to time for each Customer rate class to be representative of the 

253 regional wholesale market price, plus a reasonable allowance for retail margin to be determined by 

254 the Commission for providing such Electric Supply Service.  The Standard Offer Service price 

255 may be reviewed from time to time by the Commission to determine whether it represents the 

256 regional wholesale electric market price, plus a reasonable allowance for retail margin.  If the 

257 Commission has elected another Electric Supplier to be the Standard Offer Service Supplier as the 

258 result of the bidding process in §1010(b)(2) of this chapter, the Standard Offer Service price shall 

259 be the bid price.

260 (iv)  For Customers who have chosen an Electric Supplier, in addition to the Standard 

261 Offer Service price or the alternative Electric Supplier’s supply price, each Customer shall pay the 

262 separate applicable rates for Transmission, Ancillary, Distribution, nuclear decommissioning and 
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263 other Services.  Such rates shall not include any generation or electric supply costs.  By September 

264 1, 2004, DEC shall file a rate case quality cost of service study (consistent with the Minimum 

265 Filing Requirements in effect on February 1, 1999) and a proposal to reset its regulated rates to be 

266 applicable at the end of the Transition Period.  The Commission shall review these filings to 

267 determine the appropriate rates DEC may charges its Customers for regulated services.

268 (v)  Customers who obtain Transmission and/or Ancillary Services directly from the PJM 

269 Independent System Operator or from their Electric Supplier shall receive a credit against DEC’s 

270 retail delivery rates equal to the then-applicable Federal Energy Regulatory Commission 

271 equivalent retail Transmission and/or Ancillary Services rates paid by that Customer or its Electric 

272 Supplier.

273 §1007.  Stranded and Transition Costs for DEC.

274 For purposes of this Section, the terms listed below shall be defined as follows:

275 (a)  “Competitive Transition Charge” means the wires charge applied to the bill of every Customer 

276 receiving electric supply through the Distribution or Transmission Facilities of DEC, to allow DEC to 

277 recover its Stranded Costs and Transition Costs as determined by the Commission pursuant to this section.

278 (b)  “Stranded Costs” means DEC’s electric generation related costs, including purchased power 

279 contract costs, incurred in meeting its public service obligations, that would be recovered under traditional 

280 cost of service regulation but which may not be recoverable in a competitive electric supply market, 

281 including, but not limited to: net generation plant investment costs, generation plant retirement costs, 

282 including nuclear plant decommissioning costs, spent nuclear fuel disposal costs, purchase power contract 

283 costs, and any similar or related costs. 

284 (c)  “Transition Costs” means the costs DEC incurs during the course of the transition to a 

285 competitive electric supply market that would be recovered under traditional cost of service regulation but 

286 which may not be recoverable in a competitive electric supply market, including, but not limited to: the 

287 costs of implementing a genuinely competitive retail market, personnel costs, the costs of purchasing, 

288 replacing or modifying systems, software, and other equipment; the costs of any physical plan rendered no 

289 longer used or useful; and any other similar or related costs attributable to the transition to a competitive 

290 electric supply market.
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291 (d)  DEC shall be permitted to recover all reasonably incurred, non-mitigable Stranded and 

292 Transition Costs.  The amount and method of determining DEC’s Stranded and Transition Costs shall be 

293 decided by the Commission.  The costs to be recovered shall be allocated in a manner that avoids, to the 

294 extent possible, inter-class or intra-class cross-subsidization.

295 (e)  The Commission shall establish procedures for periodic review of the costs recovered through 

296 the Competitive Transition Charge.

297 §1008.  Duties of Electric Distribution Companies.

298 Each Electric Distribution Company shall maintain the reliability of its Distribution 

299 Services and shall implement procedures to require all Electric Suppliers to deliver energy to the Electric 

300 Distribution Company at locations and in amounts which are adequate to meet each Electric Supplier’s 

301 obligations to its Customers.  

302 §1009.  Reciprocity.

303 Notwithstanding any other provision of this chapter, unless an electric utility, including a 

304 municipally-owned electric utility or a municipal electric company, has implemented a restructuring plan 

305 that provides for Retail Competition in its Delaware service territory, such electric utility may not use the 

306 Transmission or Distribution Facilities of a nonaffiliated electric utility to make sales to Customers in 

307 such nonaffiliated electric utility's Delaware service territory; nor shall such electric utility own or 

308 receive, directly or indirectly, any economic interest in any entity which uses the Transmission or 

309 Distribution Facilities of a nonaffiliated electric utility to make sales to Customers in such nonaffiliated 

310 electric utility's Delaware service territory.

311 §1010.  Electric Distribution Companies’ Obligation to Serve Customers.

312 (a)  DP&L’s obligation to serve.

313 (1)  During the Transition Period, DP&L shall continue to have the obligation to serve all 

314 Customers in its Commission-designated service territory, including the connection of Customers, 

315 the delivery of electricity and the generation or acquisition of Electric Supply Service for 

316 Customers.
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317 (2)  Prior to the end of the Transition Period set forth in §1004(a) of this chapter, the Commission 

318 shall determine who the Standard Offer Service Supplier in DP&L’s service territory will be following the 

319 Transition Period, based on various factors including but not limited to price, reliability and overall quality 

320 of the Electric Supply Service offered.  In determining the Standard Offer Service Supplier for DP&L’s 

321 service territory, the Commission may use an auction bidding process.  The Commission shall promulgate 

322 rules and regulations for the bidding process and may: (i) negotiate directly with bidders; (ii) aggregate 

323 various distribution areas to attract more bidders; or (iii) choose more than one Standard Offer Service 

324 Supplier to provide Standard Offer Service.  Nothing in the Commission’s rules or regulations shall 

325 prohibit DP&L or its affiliates from participating in the bidding process for post-transition Standard Offer 

326 Service.  The Commission may also require DP&L to continue to be the Standard Offer Service Supplier or 

327 to supply a portion of the Standard Offer Service after the Transition Period.  Any Standard Offer Service 

328 Supplier arrangement shall be periodically reviewed by the Commission to insure that those who use 

329 Standard Offer Service are provided Electric Supply Service that is safe and reliable.

330 (b)  DEC’s obligation to serve.

331 (1)  During the Transition Period, DEC, or affiliates thereof, shall have the obligation to serve all 

332 Customers in its Commission-designated service territory, including the connection of Customers, the 

333 delivery of electricity and the generation or acquisition of Electric Supply Service for Customers.

334 (2)  After the Transition Period, in addition to Transmission and Distribution Service, DEC shall 

335 supply Standard Offer Service, as determined in accordance with §1006(b)(2)(iii) of this chapter, to 

336 Customers who: (i) have no choice regarding Electric Suppliers, (ii) do not choose another Electric 

337 Supplier, or (iii) have contracted for Electric Supply Service that is not delivered.  The Commission may 

338 choose another Electric Supplier to provide Standard Offer Service to DEC’s Customers, through a 

339 Commission-supervised competitive bidding process or otherwise, similar to §1010(a)(2) above, only if 

340 DEC is unable to provide Standard Offer Service in its service territory or if it is established, after notice 

341 and hearing, that the Standard Offer Service rendered by DEC is inadequate to meet the requirements of the 

342 public necessity and convenience.

343 (c)  The Commission shall promulgate rules and regulations governing the amount of notice that a 

344 Customer who desires to return to the Standard Offer Service Supplier must provide, the minimum amount of time 

345 that a Customer must take service from a Standard Offer Service Supplier, and the amount of charges that may be 
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346 assessed against a Customer who leaves the Standard Offer Service Supplier and later returns to the Standard Offer 

347 Service Supplier, including the appropriate retail market price, which may be higher than the Standard Offer Service 

348 price.

349 §1011.  Metering and Billing. 

350 (a)  The following provisions shall govern metering and billing for Customers in DP&L’s service territory:

351 (1)  Each Customer shall have the right to choose to receive separate bills from DP&L and from its 

352 Electric Supplier, or to receive a combined bill from either DP&L or its Electric Supplier, for Electric 

353 Supply, Transmission, Distribution, Ancillary and other Services, consistent with the regulations of the 

354 Commission.

355 (2)  If the Customer does not elect a billing option, DP&L shall be responsible for billing 

356 Customers for all Electric Supply, Transmission, Distribution, Ancillary and other Services, regardless of 

357 the identity of the provider of Electric Supply Service.

358 (3)  Customer bills shall contain sufficient detail to enable the Customer to determine the basis for 

359 all charges.

360 (4)  During the Transition Period, DP&L shall continue to own all meters and perform all meter-

361 reading functions.  After the Transition Period, or earlier if requested by DP&L, the Commission may 

362 permit others to provide some or all of such metering functions on a competitive basis.  

363 (b)  The following provisions shall govern metering and billing for Customers in DEC’s service territory:

364 (1)  DEC shall continue to bill each Customer for: (1) that Customer’s Electric Supply Service, 

365 regardless of the Electric Supplier, and (2) Transmission, Distribution, Ancillary and other Services.

366 (2)  All Customers in DEC’s service territory shall continue to be members of DEC and the 

367 revenues for DEC’s services shall continue to be treated as member revenue to DEC.

368 (3)  DEC shall continue to own and operate meters and perform meter reading functions in its 

369 Commission-designated service territory.

370 §1012.  Certification of Electric Suppliers.

371 (a)  Certification Requirements.  Prior to doing business in Delaware, every Electric Supplier seeking to 

372 provide Electric Supply Service to Customers shall obtain a certificate from the Commission.  The Commission 

373 shall promulgate rules and regulations governing the information that Electric Suppliers shall be required to provide 

374 and requirements to be satisfied in order to obtain such certificate.  The failure by any Electric Supplier to comply 
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375 with any of the requirements promulgated by the Commission may result in penalties, including monetary 

376 assessments, suspension or revocation of the Electric Supplier’s certificate, or other sanctions.

377 (b)  Rules and Regulations.  The Commission may promulgate rules and regulations with respect to Electric 

378 Suppliers and Electric Supply Service to protect Customers after the implementation of Retail Competition, 

379 including those related to billing, service terms and conditions, dispute procedures, changing suppliers and standards 

380 for suppliers who offer environmentally-advantageous “Green Power” options, such as electricity generated from 

381 renewable resources, biomass, hydroelectric and other such generating sources.  All Electric Suppliers shall consent 

382 to the jurisdiction of the Delaware courts for acts or omissions arising from their activities in the State.

383 (c)  Fees and Assessments.

384 (1)  Electric Suppliers required to obtain a certificate to provide retail Electric Supply Service shall 

385 pay an application fee of $750.00.

386 (2)  For purposes of §§ 114 (Charges and Fees; Costs and Expenses of Proceedings), 115 (Public 

387 Safety; Regulatory Assessment; Definition of Revenue; Returns; Collection of Assessment), and 116 

388 (Delaware Public Service Commission Revolving Fund; Deposit of Moneys Collected) of this title, an 

389 Electric Supplier shall be deemed to be a “Public Utility” as defined in §102(2) of this title.

390 §1013.  Market Power Remediation.

391 (a)  On or after October 1, 1999, upon complaint or upon its own motion, for good cause shown, the 

392 Commission may conduct an investigation of the retail Electric Supply Service market and whether the function of 

393 that market is being adversely affected by market power arising from the ownership or control of facilities and 

394 equipment used to provide Electric Supply Service.

395 (b)  If, as a result of an investigation conducted under this section, the Commission has reason to 

396 believe that market power in the relevant market under the Commission’s jurisdiction is preventing Retail 

397 Electric Customers in the State from obtaining the benefits of a Retail Competition, the Commission may 

398 take remedial actions to mitigate the impact of such activities, including ordering divestiture.  However, 

399 in the case of divestiture, the Commission may only order divestiture of generating asset(s) of a public 

400 utility and only in an extreme situation and as a last resort measure. 

401 §1014.  Public Purpose Programs and Consumer Education.

402 (a)  In separating the rates or prices for DP&L’s services under §1005(a) of this chapter, the Commission 

403 shall reassign to the separate Transmission and Distribution rates of each rate class from the total base rates 
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404 $0.000095 per kilowatt-hour to be deposited each month by DP&L into an environmental incentive fund effective 

405 on October 1, 1999.  Such fund shall be established and administered by the Delaware Economic Development 

406 Office, in consultation with the Division of the Public Advocate, and shall be used to fund environmental incentive 

407 programs for conservation and energy efficiency within DP&L’s service territory.

408 (b)  The Commission shall further reassign to the separate Transmission and Distribution rates of each rate 

409 class from the total base rates $0.000095 per kilowatt-hour to be deposited each month by DP&L into a low-income 

410 program fund effective on October 1, 1999.  Such funds shall be administered by the Department of Health and 

411 Social Services, Division of State Service Centers and shall be used to fund low-income fuel assistance and 

412 weatherization programs within DP&L’s service territory.

413 (c)  The Commission shall establish a working group by June 1, 1999 comprised of representatives of the 

414 Commission, electric utilities, Electric Suppliers, the Division of the Public Advocate, and other interested parties to 

415 design and implement a consumer education program, including “Green Power” options, to prepare the citizens of 

416 Delaware for Retail Competition.  The Commission may direct the payment of up to a total of $250,000 from DP&L 

417 and DEC (apportioned on the 1998 kWh Delaware retail sales of each entity) for the purpose of providing customer 

418 education materials to citizens of Delaware in connection with Retail Competition.

419 § 1015.  Procedures to Govern Commission Proceedings

420  (a)  The Commission is authorized to enter such orders and adopt such regulations as may be needed to 

421 implement Retail Competition in accordance with this chapter.  In order to allow the Commission to implement 

422 Retail Competition on the implementation dates set forth in §1003(b) of this chapter, the Commission may waive 

423 procedures required by 29 Del.C. §§1131-1136 and 29 Del.C. §§10111-10128 with respect to proceedings or 

424 rulemakings authorized by this chapter which must be completed prior to the implementation dates.  In case of such 

425 waiver, the Commission shall provide notice in such a manner to allow all interested and affected persons an 

426 opportunity to comment upon and participate in the proposed action or rulemaking and shall conduct such 

427 proceedings or rulemakings in accordance with the principles of due process and fundamental fairness.  All 

428 regulations shall be published in the Delaware Register of Regulations.  Such orders and regulations shall become 

429 effective on a date designated by the Commission consistent with the requirements of this chapter.  Judicial review 

430 of such final orders or regulations shall remain available under 29 Del.C. §10141 and §10142.

431 (b)  Matters relating to either DP&L’s or DEC’s restructuring plans may also be resolved by stipulation and 

432 settlement pursuant to §512 of this title.
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433 §1016.  Change of Control.

434 The Commission’s regulatory authority over DP&L and DEC shall not be affected by a 

435 subsequent change in stock ownership of either utility.  In approving any proposed merger, mortgage, 

436 transfer, issue, assumption or acquisition, the Commission shall, in addition to considering the factors set 

437 forth in §215 of Title 26, take such steps or condition any transfer in such a manner as to insure that any 

438 successor will continue safe and reliable Transmission and Distribution Services.  Any proceeding 

439 reviewing a change of control or transfer shall conclude within 120 days from the date of filing, unless 

440 agreed to by the Commission and the applicant.

441 §1017. Filing Information with Public Advocate.

442 Nothing in this Act shall be construed to limit or constrain in any way the right of the Division of 

443 the Public Advocate to receive information pursuant to 29 Del.C. §8808(5).”

444

445 Section 4.  Amend §102 of Title 26 of the Delaware Code by deleting subsection (2) in its 

446 entirety and replacing it with the following:

447 “(2)  ‘Public utility’ includes every individual, partnership, association, corporation joint stock 

448 company, agency or department of the State or any association of individuals engaged in the prosecution in 

449 common of a productive enterprise (commonly called a ‘cooperative’), their lessees, trustees, or receivers 

450 appointed by any court whatsoever, that now operates or hereafter may operate for public use within this 

451 state, any natural gas, electric (excluding Electric Suppliers as defined in §1001 of this title), water, 

452 telephone (excluding telephone services provided by cellular technology or by domestic public land mobile 

453 radio service) service, system, plant or equipment.”

454 Section 5.  Amend §102 of Title 26 of the Delaware Code by adding a new subsection (9) as 

455 follows:

456 “(9)  The terms “Ancillary Services,” “Distribution Facilities,” “Distribution Services,” “Electric 

457 Distribution Company,” “Electric Supplier,” “Retail Competition,” “Retail Electric Customer,” 

458 “Transmission Facilities,” and “Transmission Services,” as used in Chapters 1, 2 and 3 of this title, shall 

459 have the same definitions as set forth in §1001 of this title.”
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460 Section 6.  Amend §202 of Title 26 of the Delaware Code by adding a new subsection 202(f) 

461 providing as follows:

462 “(f)  Except insofar as may be necessary to implement Chapter 10 of this title regarding the establishment 

463 of Retail Competition, the Commission shall have no supervision or regulation over any Electric Supplier.”

464 Section 7.  Amend §203A of Title 26 of the Delaware Code by deleting subsection (a)(1) in its 

465 entirety and replacing it with the following:

466 “(a) (1)  Subject to the provisions of subsection (b) of this section and §§102, 201, 202 and 

467 Chapter 10 of this title, and excluding Electric Suppliers, no individual, co-partnership, association, 

468 corporation, joint stock company, agency or department of the State, cooperative, or the lessees, trustees or 

469 receivers thereof, shall begin the business of a public utility nor shall any public utility begin any extension 

470 of its regulated public utility business or operations without having first obtained from the Commission a 

471 certificate that the present or future public convenience and necessity requires or will require the operation 

472 of such regulated public utility business or extension.”

473 Section 8.  Amend §203A of Title 26 of the Delaware Code by deleting subsection (c)(1) in its 

474 entirety and replacing it with the following:

475 “(c) (1)  Subject to the provisions of Chapter 10 and §706(d) of this title and excluding 

476 Electric Suppliers, no public utility shall abandon or discontinue, in whole or in part, any regulated public 

477 utility business, operations or services provided under a certificate of public convenience and necessity or 

478 otherwise which are subject to jurisdiction of the Commission without first having received Commission 

479 approval for such abandonment or discontinuance.”

480 Section 9.  Amend §203A of Title 26 of the Delaware Code by adding a new subsection (d) as 

481 follows:

482 “(d)  As of the implementation dates specified in §1003(b)(1) and (2) of this title, nothing contained in this 

483 section shall be construed to require application for approval of the abandonment or discontinuance of service by an 

484 Electric Supplier.”
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486 Section 10.  Amend §203B of Title 26 of the Delaware Code by deleting subsections (g) and (h) 

487 in their entirety  and replacing them with the following and inserting a new subsection (i) as follows:

488 “(g)  The exclusive retail electric service territories heretofore established by the Commission pursuant to 

489 this section shall continue as exclusive service territories for the transmission and distribution of electricity.  Except 

490 as otherwise provided herein, each Electric Distribution Company shall have the exclusive right to furnish 

491 Transmission and Distribution Services to all electricity-consuming facilities located within its service territory and 

492 shall not furnish, make available, render or extend its Transmission and Distribution Services to a consumer located 

493 within the service territory of another Electric Distribution Company; provided that any Electric Distribution 

494 Company may extend or construct its facilities in or through the service territory of another Electric Distribution 

495 Company, if such extension or construction is necessary for such company to connect any of its facilities or to serve 

496 its customers within its own service territory.  As of the implementation dates as set forth in §1003(b)(1) and (2) of 

497 this title, there shall be no exclusive service territories for the supply of electricity, except as otherwise herein 

498 provided.

499 (h)  Notwithstanding any other provision of Title 26:

500 (1)  A Retail Electric Customer has the right to lease or own (satisfied by partial ownership) 

501 facilities on its own property to transmit or distribute electricity to itself.

502 (2)  Where a Retail Electric Customer owned transmission and/or distribution facilities that, at any 

503 time prior to February 1, 1999, were located on property owned by such Customer, and were used to 

504 transmit or distribute electricity to buildings, facilities, or equipment on such property, and that Retail 

505 Electric Customer sold or leased a portion of such property and/or buildings, facilities or equipment thereon 

506 to third parties, then that Customer shall have the right to continue to own such facilities and to transmit or 

507 distribute electricity to both itself and to any such third parties, with separate metering for each third party.  

508 Furthermore, if such Customer desires to expand such facilities to serve additional buildings, facilities or 

509 equipment or additions thereto on such property used by such third party, then that Customer and the 

510 Electric Distribution Company shall jointly determine the terms and conditions of the ownership, 

511 installation, operation, and maintenance of the expanded facilities.  Any disagreement in this regard shall 

512 be presented to the Commission for resolution.  If the Customer utilizes its own facilities to transmit or 

513 deliver electricity to any such third party, the Customer shall not charge the third party any amount that 

514 exceeds its actual costs of providing such services.
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515 (3)  Any person shall have the right to lease or own transmission and/or distribution 

516 facilities to transmit or deliver electricity from an electric generation facility, which qualifies 

517 under the Public Utilities Regulatory Policy Act of 1978 or its successor, to its host Customer on 

518 the same or on any immediately adjacent property.  Should such person desire to have electricity 

519 transmitted or delivered to not more than five other nearby Customers who are new Customers or 

520 who have been receiving electricity through the then-existing facilities of an Electric Distribution 

521 Company, such person must first contact the Electric Distribution Company to jointly determine 

522 how such service shall be provided.  Should agreement not be jointly reached, the matter shall be 

523 presented to Commission for resolution.  The options that may be considered including the 

524 following:

525 (i)  The Electric Distribution Company may continue to provide such service over its 

526 then-existing facilities at Commission-approved rates; or

527 (ii)  New facilities may be installed by the Electric Distribution Company to 

528 provide such service, in which case the Customers shall reimburse the Electric 

529 Distribution Company for the depreciated book value, plus removal costs less salvage 

530 value, of any then-existing facilities that will no longer be used by the Electric 

531 Distribution Company.  In this case, the regular Commission-approved rates shall not be 

532 applicable for such new facilities.  Instead, a separate facilities charge rate will be 

533 developed and billed monthly to such Customers, based upon the actual installed cost of 

534 such new facilities, including normal levels of operating expenses, taxes and return.

535 (i)  For purposes of this section only, effective on the implementation dates set forth in 

536 §1003(b)(1) and (2) of this title, the term ‘retail electric service’ shall be construed to be 

537 synonymous with the term ‘electric transmission and distribution’ and shall not include the 

538 generation, supply or sale of electricity itself.”

539

540 Section 11.  Amend §301 of Title 26 of the Delaware Code by deleting the section in its entirety 

541 and replacing it with the following:
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542 “§301.  Rate schedule and rate classifications.

543 (a)  The Commission may require every public utility to file with the Commission 

544 complete schedules of every classification employed and of every individual or joint rate, fare, or 

545 charge made, charged or executed by the public utility for any regulated product or service 

546 supplied or rendered within this State.  Every application for a certificate of public convenience 

547 and necessity shall include a proposed tariff for approval by the Commission.  A copy of all 

548 regulated tariffs then in effect shall be available for inspection by customers at each public office 

549 of the utility where applications for service are received.

550 (b)  This section shall not apply to charges made for Electric Supply Service for Transmission or 

551 Ancillary Services on and after October 1, 1999 for Delmarva Power & Light Company and April 1, 2000 

552 for Delaware Electric Cooperative.

553 Section 12.  Amend §303 of Title 26 of the Delaware Code by deleting subsection (b) in its 

554 entirety and replacing it with the following:

555 “(b)  The Commission shall require all utilities operating within its jurisdiction to produce 

556 evidence at a public hearing of the need for a change in the fuel adjustment as a part of the rate-making 

557 procedure.  Notwithstanding any other provisions of this chapter, such fuel adjustment may include a 

558 separate component to adjust for or correct for  any difference between actual allowable fuel costs incurred 

559 by the utility and fuel costs recovered through base rates and the fuel adjustment.  Notice of such hearing 

560 shall be advertised in at least 1 newspaper in each of the 3 counties.  As in other applications before the 

561 Commission, the burden of proof that the fuel adjustment change is required shall be upon the utility.  No 

562 change in the fuel adjustment shall be authorized by the Commission except by affirmative vote of the 

563 majority of all members appointed to the Commission.  The Commission shall consider the evidence for 

564 and against the proposed change as it would all evidence in any other rate-making procedure.  Consistent 

565 with the introduction of customer choice in the supply of electricity pursuant to Chapter 10 of this title, and 

566 subject to subsection (c) below, this section shall have no application to rates in effect on and after October 

567 1, 1999 for Delmarva Power & Light Company and April 1, 2000 for Delaware Electric Cooperative.”

568 Section 13.  Amend §303 of Title 26 of the Delaware Code by redesignating subsection (c) as (d) 

569 and inserting a new subsection (c) as follows:



Page 22 of 22
HR : X : DLR
2811400027      

570 “(c)  Notwithstanding subsection (b) above, the Commission shall determine the actual over-

571 recovered or under-recovered deferred fuel balance for each Electric Distribution Company as of 

572 September 30, 1999 for Delmarva Power & Light Company and March 31, 2000 for Delaware Electric 

573 Cooperative.  Such over-recovery or under-recovery shall be either returned to or collected from that 

574 Electric Distribution Company’s Retail Electric Customers by a mechanism that is designed to provide a 

575 full credit or charge of the actual deferred fuel balance and that the Commission shall adopt and order to be 

576 effective no later than 90 days after such dates.  The Commission shall adopt either a single bill credit or 

577 charge mechanism or an alternative per kilowatt-hour credit or charge mechanism to be in effect for up to a 

578 period of twelve months, depending upon the relative size of the actual amount to be credited or charged to 

579 Retail Electric Customers.  No further adjustments of such amounts shall be required.”

580 Section 14.  Report to General Assembly. 

581 Beginning on or after January 2000 and continuing through January 2003, unless the General 

582 Assembly shall otherwise provide, the Commission shall report to such committees, as the General 

583 Assembly may designate and with such frequency and in such manner as the General Assembly shall 

584 direct, on Retail Competition. 

585 Section 15.  This Act shall become effective upon its enactment into law.

586 Section 16.  The provisions of this Act are severable.  If any provision of this Act or its 

587 application to any person or circumstance is held invalid, the invalidity shall not affect other provisions or 

588 application of this Act which shall be given effect without the invalid provision or application.

SYNOPSIS  

 This comprehensive legislation restructures and deregulates the supplying of electricity to all industrial, commercial 
and residential customers within the service territories of Delmarva Power & Light Company and Delaware Electric 
Cooperative, by eliminating the exclusive franchise for the supply of electricity which each enjoys within its service 
territory, beginning with customer choice on October 1, 1999 for Delmarva's large industrial users, and on April 1, 
2000 for DEC's large industrial users.  The Act provides for a 7.5% cut in electric rates for Delmarva's residential 
customers, and, by replacing electric supply monopoly with free market competition, presages lower prices for all 
DP&L and DEC customers.    


