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SPONSOR: Sen. DeLuca & Rep. Stone; 
Sen. Amick; Reps. George & Valihura

DELAWARE STATE SENATE

143rd GENERAL ASSEMBLY

SENATE BILL NO. 150

AN ACT AMENDING TITLE 12 OF THE DELAWARE CODE RELATING TO WILLS AND TRUSTS.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF DELAWARE:

1 Section 1.  Amend § 1309, Title 12, Delaware Code, by deleting Subsection (a) thereof and substituting in lieu thereof the 

2 following:

3 "(a)  Any person interested who shall not voluntarily appear at the time of taking the proof of a will, or be served 

4 with citation or notice as provided in § 1303 of this title, shall, at any time within 6 months after the entry of the order of 

5 probate, have a right of review which shall on the person's petition be ordered by the Court of Chancery.  Upon such 

6 review, there shall be the same proceedings as upon a caveat, and the allowance of the will and granting of letters may be 

7 affirmed or the will rejected and the letters revoked." 

8 Section 2.  Amend Section 1566, Title 12, Delaware Code, by deleting such section in its entirety and substituting in lieu 

9 thereof the following:

10 "§ 1566.  Powers.

11 A domiciliary foreign personal representative who has complied with § 1565 of this title may exercise as to assets in this State all 

12 powers of a local personal representative and may maintain actions and proceedings in this State subject to any conditions imposed 

13 upon nonresident parties generally and provided that such domiciliary foreign personal representative complies with § 1905 of this 

14 title governing the filing of an inventory and appraisal of estate assets consisting of tangible personal property and real estate 

15 actually situated within this State."

16 Section 3.  Amend § 3303, Title 12, Delaware Code, by adding the following new sentence to Subsection (b) thereof:

17 "A settlor may maintain an action to enforce a charitable trust under this section and may designate a person or 

18 persons, whether or not born at the time of such designation, to enforce a charitable trust under this section."  

19 Section 4.  Amend Title 12, Section 3325, by adding new Subsections (29) and (30) to read as follows:
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20 "(29)  To merge any two or more trusts, whether or not created by the same trustor, to be held and administered as 

21 a single trust if such a merger would not result in a material change in the beneficial interests of the trust beneficiaries, or 

22 any of them, in the trust .

23 (30)  To take such actions as are necessary to cause gains from the sale or exchange of trust assets, as determined 

24 for federal income-tax purposes, to be taxed for federal income-tax purposes as part of a distribution of income (including 

25 income which has been increased by an adjustment from principal to income under § 6113), a unitrust distribution, or a 

26 distribution of principal to a beneficiary.”

27 Section 5.  Amend § 3522, Title 12, Delaware Code, by deleting said section in its entirety and substituting in lieu thereof 

28 the following:

29 “§ 3522. Waiver of filing of accounts in will.

30 Trustees named in wills and trustees appointed by the Court of Chancery shall be required to file judicial accounts of their trusts 

31 only in accordance with the express terms, if any, of such wills or upon order of the Court of Chancery."

32 Section 6.  Amend Title 12, § 3536, by adding the following new sentences to Subsection (a) thereof:

33 "Notwithstanding the foregoing, a creditor shall have no right against the interest of a beneficiary in a trust solely 

34 because such beneficiary has the right to appoint all or part of the trust property to a person or persons (other than the 

35 beneficiary, the beneficiary's estate, or creditors of the beneficiary or the beneficiary's estate) by will or by other 

36 instrument under which the beneficiary's exercise of the power of appointment would take effect only upon the death of the 

37 beneficiary whether or not such power is exercised and a creditor shall have no right against the interest of a beneficiary in 

38 a trust solely because the beneficiary has the right to appoint all or part of the trust property to the beneficiary, the 

39 beneficiary's estate or creditors of the beneficiary or the beneficiary's estate by will or other instrument under which the 

40 beneficiary's exercise of the power of appointment would take effect only upon the death of the beneficiary unless the 

41 beneficiary actually exercises such power in favor of the beneficiary, the beneficiary's estate or creditors of the beneficiary 

42 or the beneficiary's estate and then only to the extent of such exercise.  The provisions of this subsection shall apply to the 

43 interest of a trust beneficiary until the actual distribution of trust property to the beneficiary."  

44 Section 7.  Amend § 3546, Title 12, Delaware Code, by deleting subsection (a) in its entirety and substituting in lieu 

45 thereof the following:

46 "(a)  A judicial proceeding to contest whether a trust, or any amendment thereto, was validly created may not be 

47 initiated later than the first to occur of:
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48 (1)  One hundred twenty days after the date that the trustee notified in writing the person who is contesting the trust of the 

49 trust's existence, of the trustee's name and address, of whether such person is a beneficiary, and of the time allowed under 

50 this section for initiating a judicial proceeding to contest the trust provided, however, that no trustee shall have any liability 

51 under the governing instrument or to any third party or otherwise for failure to provide any such written notice.   For 

52 purposes of this paragraph, notice shall have been given when received by the person to whom the notice was given and, 

53 absent evidence to the contrary, it shall be presumed that delivery to the last known address of such person constitutes 

54 receipt by such person.

55 (2)  Two years after the trustor’s death;

56 (3)  If the trust was revocable at the trustor’s death and the trust was specifically referred to in the trustor’s last will, the 

57 time in which a petition for review of a will could be filed under this title; or

58 (4) The date the person’s right to contest was precluded by adjudication, consent or other limitation.”

59 Section 8.  Amend Title 12 of the Delaware Code by adding the following new section to read as follows:

60 "§ 6113.  Trustee's power to adjust.

61 (a) A trustee may adjust between principal and income to the extent the trustee considers necessary if the trustee invests 

62 and manages trust assets as a prudent investor, the terms of the trust describe the amount that may or must be distributed to a 

63 beneficiary by referring to the trust's income, and the trustee determines that the trustee is otherwise unable to comply with 

64 § 6102 in a fair and equitable manner.

65 (b)  In deciding whether and to what extent to exercise the power conferred by subsection (a), a trustee shall consider all 

66 factors relevant to the trust and its beneficiaries, including the following factors to the extent that they are relevant:

67 (1)  The nature, purpose, and expected duration of the trust;

68 (2)  The intent of the settlor;

69 (3)  The identity and circumstances of the beneficiaries; 

70 (4) The needs for liquidity, regularity of income, and preservation and appreciation of capital;

71 (5)  The assets held in the trust; the extent to which they consist of financial assets, interests in closely held 

72 enterprises, tangible and intangible personal property, or real property; the extent to which an asset is used by a beneficiary; and 

73 whether an asset was purchased by the trustee or received from the settlor;

74 (6)  The net amount allocated to income under the other sections of this chapter and the increase or decrease in the 

75 value of the principal assets, which the trustee may estimate as to assets for which market values are not readily available;
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76 (7)  Whether and to what extent the terms of the trust give the trustee the power to invade principal or accumulate 

77 income or prohibit the trustee from invading principal or accumulating income, and the extent to which the trustee has exercised a 

78 power from time to time to invade principal or accumulate income; 

79 (8)  The actual and anticipated effect of economic conditions on principal and income and effects of inflation and 

80 deflation; and

81 (9)  The anticipated tax consequences of an adjustment.

82 (c) A trustee may not make an adjustment:

83 (1)  That diminishes the income interest in a trust that requires all of the income to be paid at least annually to a 

84 spouse and for which an estate tax or gift tax marital deduction would be or has been allowed, in whole or in part, if the trustee did 

85 not have the power to make the adjustment; 

86 (2)  That reduces the actuarial value of the income interest in a trust to which a person transfers property with the 

87 intent to qualify for a gift tax exclusion;

88 (3)  That changes the amount payable to a beneficiary as a fixed annuity or a fixed fraction of the value of the 

89 trust assets; 

90 (4)  If the adjustment is from any amount that is permanently set aside for charitable purposes under the 

91 governing instrument and for which a federal estate- or gift-tax charitable deduction has been taken unless both income and 

92 principal are so set aside; 

93 (5)  If possessing or exercising the power to make an adjustment causes an individual to be treated as the owner of 

94 all or part of the trust for income-tax purposes, and the individual would not be treated as the owner if the trustee did not possess the 

95 power to make an adjustment;

96 (6)  If possessing or exercising the power to make an adjustment causes all or part of the trust assets to be 

97 included for estate-tax purposes in the estate of an individual who has the power to remove a trustee or appoint a trustee, or both, 

98 and the assets would not be included in the estate of the individual if the trustee did not possess the power to make an adjustment; 

99 (7)  If the trustee is a beneficiary of the trust; or

100 (8)  If the trustee is not a beneficiary, but the adjustment would benefit the trustee directly or indirectly. 

101 (d)  If subsection (c)(5), (6), (7), or (8) applies to a trustee and there is more than one trustee, a cotrustee to whom the 

102 provision does not apply may make the adjustment unless the exercise of the power by the remaining trustee or trustees is not 

103 permitted by the terms of the trust. 
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104 (e)  A trustee may release the entire power conferred by subsection (a) or may release only the power to adjust from 

105 income to principal or the power to adjust from principal to income if the trustee is uncertain about whether the possession or 

106 exercise of the power will cause a result described in subsection (c)(1) through (6) or (c) (8) or if the trustee determines that the 

107 possession or exercise of the power might deprive the trust of a tax benefit or impose a tax burden not described in subsection (c).  

108 The release may be permanent or for a specified period, including a period measured by the life of an individual.

109 (f)  Terms of a trust that limit the power of a trustee to make an adjustment between principal and income do not affect the 

110 application of this section unless it is clear from the terms of the trust that the terms are intended to deny the trustee the power of 

111 adjustment conferred by subsection (a). 

112 (g)  This section shall have no application to trusts governed by §§ 3527 and 3527A of this title. 

113 (h)  Following the exercise of the power conferred by subsection (a) to adjust principal to income, the trustee:

114 (1)  Shall consider the amount so adjusted as paid from ordinary income for federal income-tax purposes to the 

115 extent not allocable to net accounting income;

116 (2)  After calculating the trust's capital gain net income described in § 1222(9) of the Internal Revenue Code, may 

117 consider the amount so adjusted as paid from net short-term capital gain described in § 1222(5) of the Internal Revenue Code, and 

118 then from net long-term capital gain described in § 1222(7) of the Internal Revenue Code; and

119 (3)  Shall then consider any remaining amount so adjusted as coming from the principal of the trust.”

120 Section 9.  Amend Title 12, Delaware Code, by adding the following new section to read as follows:

121 "§ 6114.  Judicial proceedings and discretionary powers.

122 (a)  In any proceeding involving a trustee's decision to exercise or refrain from the exercise of a discretionary power 

123 conferred upon the trustee by this chapter, the trustee's decision shall be changed by the court only if the court determines that the 

124 trustee's decision was an abuse of the trustee's discretion.  A trustee’s decision is not an abuse of discretion merely because the court 

125 would have exercised the power in a different manner or would not have exercised the power.

126 (b)  The decisions to which subsection (a) applies include:

127 (1)  A decision under § 6113 as to whether and to what extent an amount should be transferred from principal to 

128 income or from income to principal.

129 (2)  A decision regarding the factors that are relevant to the trust and its beneficiaries, the extent to which the 

130 factors are relevant, and the weight, if any, to be given to those factors, in deciding whether and to what extent to exercise the 

131 discretionary power conferred by § 6113.
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132 (c)  If the court determines that a trustee has abused the trustee's discretion, the court may place the income and remainder 

133 beneficiaries in the positions they would have occupied if the discretion had not been abused, according to the following rules:

134 (1)  To the extent that the abuse of discretion has resulted in no distribution to a beneficiary or in a distribution 

135 that is too small, the court shall order the trustee to distribute from the trust to the beneficiary an amount that the court determines 

136 will restore the beneficiary in whole or in part, to the beneficiary's appropriate position. 

137 (2)  To the extent that the abuse of discretion has resulted in a distribution to a beneficiary which is too large, the 

138 court shall place the beneficiaries, the trust, or both, in whole or in part, in their appropriate positions by ordering the trustee to 

139 withhold an amount from one or more future distributions to the beneficiary who received the distribution that was too large or 

140 ordering that beneficiary to return some or all of the distribution to the trust.  

141 (3)  To the extent that the court is unable, after applying paragraphs (1) and (2), to place the beneficiaries, the 

142 trust, or both, in the positions they would have occupied if the discretion had not been abused, the court may order the trustee to pay 

143 an appropriate amount from its own funds to one or more beneficiaries or the trust or both. 

144 (d)  In a proceeding brought by a trustee under this section, the Court of Chancery is to determine in accordance with the 

145 provisions of this section whether a proposed exercise or nonexercise by the trustee of a discretionary power conferred by this 

146 chapter would result in an abuse of the trustee's discretion.  If the petition describes the proposed exercise or nonexercise of the 

147 power and contains sufficient information to inform the beneficiaries of the reason for the proposal, the facts upon which the trustee 

148 relies, and an explanation of how the income and remainder beneficiaries will be affected by the proposed exercise or nonexercise 

149 of the power, a beneficiary who challenges the proposed exercise or nonexercise has the burden of establishing that it will result in 

150 an abuse of discretion.”  

151 Section 10.  Amend § 3570(10), Title 12, Delaware Code, by deleting Subparagraph 5 of Paragraph b and substituting in 

152 lieu thereof the following:

153 "5.  The transferor's receipt each year of a percentage (not to exceed 5) specified in the trust instrument of the 

154 initial value of the trust assets or their value determined from time to time pursuant to the trust instrument or of a fixed 

155 amount that on an annual basis does not exceed 5 percent of the initial value of the trust assets.”

156 Section 11.  Amend § 3570(10)b, Title 12, Delaware Code, by adding the following phrase immediately after the word 

157 "thereto" at the end of the present Subparagraph 8:

158 "or the transferor's possession and enjoyment of a qualified annuity interest within the meaning of such term as 

159 described in Treasury Regulation § 25.2702-5(c)(8) and any successor provision thereto."   
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160 Section 12.  Amend § 3570(10)b, Title 12, Delaware Code by replacing the period at the end of Subparagraph 8 thereof 

161 with a semicolon and by adding the following Subparagraph 9 to such paragraph:

162 “9.  The transferor’s potential or actual receipt of income or principal to pay, in whole or in part, income taxes due 

163 on income of the trust if such potential or actual receipt of income or principal is pursuant to a provision in the trust 

164 instrument that expressly provides for the payment of such taxes and if  such potential or actual receipt of income or 

165 principal would be the result of a qualified trustee’s or qualified trustees’ acting:

166 A.  In such qualified trustee’s or qualified trustees’ discretion; or

167 B.  At the direction of an adviser described in paragraph 9c of this section who is acting in such adviser’s discretion.

168 Distributions to pay income taxes made under discretion included in a governing instrument pursuant to subparagraph 3, 

169 subparagraph 6 or this subparagraph 9 may be made by direct payment to the taxing authorities.”

170 Section 13.  Amend § 3572, Title 12, Delaware Code, by adding the following two new sentences at the end of Subsection 

171 (c) thereof:

172 “If a trustee of an existing trust proposes to make a qualified disposition pursuant to the provisions of this 

173 subsection (c) but the trust would not conform to the requirements of 

174 § 3570(10)b2 of this title as a result of the original transferor’s nonconforming powers of appointment, then, upon the trustee’s 

175 delivery to the qualified trustee of an irrevocable written election to have this subsection apply to the trust, the nonconforming 

176 powers of appointment shall be deemed modified to the extent necessary to conform with 

177 § 3570(10)b2.  For purposes of this subchapter, the irrevocable written election shall include a description of the original 

178 transferor’s powers of appointment as modified together with the original transferor’s written consent thereto, but no such consent 

179 of the original transferor shall be considered a disposition within the meaning of § 3570(4) of this title.”

180 Section 14.  Amend § 3572, Title 12, Delaware Code, by deleting subsection (g) in its entirety and substituting in lieu 

181 thereof the following:

182 "(g)  If, in any action brought against a trustee of a trust that is the result of a qualified disposition, a court takes 

183 any action whereby such court declines to apply the law of this state in determining the validity, construction or 

184 administration of such trust, or the effect of a spendthrift provision thereof, such trustee shall immediately upon such 

185 court’s action and without the further order of any court, cease in all respects to be trustee of such trust and a successor 

186 trustee shall thereupon succeed as trustee in accordance with the terms of the trust instrument or, if the trust instrument 

187 does not provide for a successor trustee and the trust would otherwise be without a trustee, the Court of Chancery, upon the 

188 application of any beneficiary of such trust, shall appoint a successor trustee upon such terms and conditions as it 
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189 determines to be consistent with the purposes of such trust and this statute.  Upon such trustee's ceasing to be trustee, such 

190 trustee shall have no power or authority other than to convey the trust property to the successor trustee named in the trust 

191 instrument or appointed by the Court of Chancery in accordance with this section."

192 Section 15.  Amend § 3573, Title 12, Delaware Code, by deleting such section in its entirety and substituting in lieu 

193 thereof the following:

194 "§ 3573.  Limitations on qualified dispositions.

195 With respect to the limitations imposed by § 3572, those limitations on actions by creditors to avoid a qualified disposition shall not 

196 apply:

197 (1)  To any person to whom the transferor is indebted on account of an agreement or order of court for the 

198 payment of support or alimony in favor of such transferor's spouse, former spouse or children, or for a division or 

199 distribution of property in favor of such transferor's spouse or former spouse, but only to the extent of such debt; or

200 (2)  To any person who suffers death, personal injury or property damage on or before the date of a qualified 

201 disposition by a transferor, which death, personal injury or property damage is at any time determined to have been caused 

202 in whole or in part by the tortious act or omission of either such transferor or by another person for whom such transferor 

203 is or was vicariously liable but only to the extent of such claim against such transferor or other person for whom such 

204 transferor is or was vicariously liable.

205 Subsection (1) shall not apply to any claim for forced heirship,  legitime or elective share."     

206 Section 16.  Amend § 3574, Title 12, Delaware Code, by deleting such section in its entirety and substituting in lieu 

207 thereof the following:

208 “§ 3574. Effect of avoidance of qualified dispositions.

209 (a)  A qualified disposition shall be avoided only to the extent necessary to satisfy the transferor’s debt to the creditor at 

210 whose instance the disposition had been avoided, together with such costs, including attorneys’ fees, as the court may allow.

211 (b)  In the event any qualified disposition shall be avoided as provided in subsection (a) of this section, then:

212 (1)  If the court is satisfied that a trustee has not acted in bad faith in accepting or administering the property that 

213 is the subject of the qualified disposition:

214 a.  Such trustee shall have a first and paramount lien against the property that is the subject of the 

215 qualified disposition in an amount equal to the entire cost, including attorneys’ fees, properly incurred by such 

216 trustee in the defense of the action or proceedings to avoid the qualified disposition;
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217 b.  The qualified disposition shall be avoided subject to the proper fees, costs, preexisting rights, claims 

218 and interests of such trustee (and of any predecessor trustee that has not acted in bad faith); and 

219 c.  For purposes of this paragraph (1), it shall be presumed that such trustee did not act in bad faith 

220 merely by accepting such property; and

221 (2)  If the court is satisfied that a beneficiary of a trust has not acted in bad faith, the avoidance of the qualified 

222 disposition shall be subject to the right of such beneficiary to retain any distribution made prior to the creditor’s 

223 commencement of an action to avoid the qualified disposition.  For purposes of this subdivision, it shall be presumed that 

224 the beneficiary, including a beneficiary who is also a transferor of the trust, did not act in bad faith merely by creating the 

225 trust or by accepting a distribution made in accordance with the terms of the trust. 

226 (c)  A creditor shall have the burden of proving that a trustee or beneficiary acted in bad faith as required under subsection 

227 (b) by clear and convincing evidence except that, in the case of a beneficiary who is also the transferor, the burden on the creditor 

228 shall be to prove that the transferor beneficiary acted in bad faith by a preponderance of the evidence.  The preceding sentence 

229 provides substantive not procedural rights under Delaware law.

230 (d)  For purposes of this subchapter, attachment, garnishment, sequestration, or other legal or equitable process shall be 

231 permitted only in those circumstances permitted by the express terms of this subchapter."

232 Section 17.  Amend §3527, Title 12, Delaware Code, by deleting Subsection (1) thereof and substituting in lieu thereof the 

233 following:

234 “(1)  This section shall be construed as pertaining to the administration of a trust and shall be available to any 

235 trust that is administered in Delaware under Delaware law or to any trust, regardless of its place of administration, whose governing 

236 instrument provides that Delaware law governs matters of construction or administration unless:

237 (1)  The governing instrument reflects an intention that the current beneficiary or beneficiaries are to 

238 receive an amount other than a reasonable current return from the trust;

239 (2)  The trust is a pooled income fund described in I.R.C. § 642(c)(5) [26 U.S.C. § 642(c)(5)] or a 

240 charitable-remainder trust described in I.R.C. § 664(d) [26 U.S.C. 

241 § 664(d)];

242 (3)  The governing instrument expressly prohibits use of this section by specific reference to the section 

243 or expressly states the trustor’s intent that net income not be calculated as a unitrust amount.  A provision in the governing 

244 instrument that “The provisions of 12 Del. C. § 3527, as amended, or any corresponding provision of future law, shall not be used in 
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245 the administration of this trust.” or “My trustee shall not determine the distributions to the income beneficiary as a unitrust amount.” 

246 or similar words reflecting such intent shall be sufficient to preclude the use of this section.”

247 Section 18.  Amend § 3302,Title 12, Delaware Code, by deleting such section in its entirety and substituting in lieu thereof 

248 the following:

249 “§ 3302. Degree of care; authorized investments.

250 (a) When investing, reinvesting, purchasing, acquiring, exchanging, retaining, selling and managing property for the 

251 benefit of another, a fiduciary shall act with the care, skill, prudence and diligence under the circumstances then prevailing that a 

252 prudent person acting in a like capacity and familiar with such matters would use to attain the purposes of the account. In making 

253 investment decisions, a fiduciary may consider the general economic conditions, the anticipated tax consequences of the investment 

254 and the anticipated duration of the account and the needs of its beneficiaries.

255 (b) Within the limitations of the foregoing standard and considering individual investments as part of an overall investment 

256 strategy, a fiduciary is authorized to acquire every kind of property, real, personal or mixed, and every kind of investment, wherever 

257 located, whether within or without the United States, including, but not by way of limitation, bonds, debentures and other corporate 

258 obligations, stocks, preferred or common, shares or interests in common funds or common trust funds, securities of any open-end or 

259 closed-end management type investment company or investment trust registered under the Federal Investment Company Act of 

260 1940 (15 U.S.C. § 80a-1 et seq.), options, futures, warrants, limited partnership interests and life insurance. No investment made by 

261 a fiduciary shall be deemed imprudent solely because the investment is not specifically mentioned in this subsection.

262 (c)  The propriety of an investment decision is to be determined by what the fiduciary knew or should have known at the 

263 time of the decision about:

264 (1)  The inherent nature and expected performance of the investment portfolio;

265 (2)  The limitations of the standard set forth in subsection (a) of this section; and

266 (3)  The nature and extent of other investments and resources, whether held in trust or otherwise, available to the 

267 beneficiaries as they existed at the time of the decision; provided however, that the fiduciary shall have no duty to inquire 

268 as to the nature and extent of any such other investments and resources not held by the fiduciary.

269 Any determination of liability for investment performance shall consider the performance of the entire portfolio and such other 

270 factors as the fiduciary considered when the investment decision was made.

271 (d)  Notwithstanding the foregoing provisions of this section, a trustee who discloses the application of this subsection and 

272 the limitation of the trustee's duties thereunder either in the governing instrument or in a separate writing delivered to each 

273 insured at the inception of a contract of life insurance or thereafter if prior to an event giving rise to a claim thereunder, 
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274 may acquire or retain a contract of life insurance upon the life of the trustor or the trustor's spouse, or both, without liability 

275 for a loss arising from the trustee's failure to:

276 (1)  Determine whether the contract is or remains a proper investment;

277 (2)  Investigate the financial strength or changes in the financial strength of the life insurance company;

278 (3)  Make a determination of whether to exercise any policy option available under the contract;

279 (4)  Make a determination of whether to diversify such contracts relative to one another or to other assets, if any, 

280 administered by the trustee; or

281 (5) Inquire about changes in the health or financial condition of the insured or insured relative to any such 

282 contract.

283 (e)  Any fiduciary acting under a governing instrument shall not be liable to anyone whose interests arise from that 

284 instrument for breach of fiduciary duty for the fiduciary’s good faith reliance on the express provisions of such instrument.  The 

285 standards set forth in this section may be expanded, restricted or eliminated by express provisions in a governing instrument.

286 (f)  Where a bank or trust company acting in a fiduciary capacity invests trust funds in, or otherwise acquires an interest in, 

287 a common trust fund which it or one of its affiliates manages, as defined in § 23A of the Federal Reserve Act (12 U.S.C. § 371c), 

288 the plan for such common trust fund shall be filed and recorded in the office of the Register in Chancery of the county in which is 

289 located the main office in Delaware of the bank or trust company which is the fiduciary for such trust funds.

290 (g)  Fees may be charged for making an investment through a computerized or automated process, such as sweeping 

291 otherwise uninvested cash into a cash management vehicle, provided that the amount of such fees is disclosed on a continuing basis 

292 as a separate item on the regular periodic statements furnished to the beneficiaries of the account.

293 (h)  A fiduciary is authorized, in the absence of an express provision to the contrary, whenever a law, regulation, governing 

294 instrument or order directs, requires, authorizes or permits investment in United States government obligations, to invest in those 

295 obligations, either directly or in the form of securities of, or other interests in, any open-end or closed-end management investment 

296 company or investment trust registered under the Investment Company Act of 1940 (54 Stat. 847, 15 U.S.C. § 80a-1 et seq.), if the 

297 portfolio of that investment company or investment trust is limited to United States government obligations and to repurchase 

298 agreements fully collateralized by United States government obligations, which collateral shall be delivered to or held by the 

299 investment company or investment trust, either directly or through an authorized custodian.

300 (i)  Except in the case of United States government obligations, which are treated in subsection (h) of this section above, 

301 the authority to invest in specified types of investments includes authorization to invest in any open-end or closed-end management 

302 investment company or investment trust registered under the Investment Company Act of 1940 (54 Stat. 847, 15 U.S. C. § 80a-1 et 
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303 seq.), or in any common or collective trust fund established and maintained by a corporate fiduciary, if the portfolio of the 

304 investment company or investment trust, or of the common or collective trust fund, consists substantially of the specified types of 

305 investments and its otherwise in conformity with the laws of the State.”

306 Section 19.  Amend § 1308, Title 12, Delaware Code, by deleting Subsection (a) thereof and substituting in lieu thereof the 

307 following:

308 "(a)  A caveat against the allowance of an instrument as a will shall be received by the Court of Chancery at any 

309 time before its proof.  The caveat having been received, the Court shall appoint a time for hearing and award citations for 

310 the parties interested, and order service or publication of notice to the parties not within the State in accordance with § 

311 1303 of this title.  If, when a caveat is received, a time be appointed and process issued, it shall not be necessary to adjourn 

312 the taking of the proof and hearing; but an adjournment may be decreed, and other process awarded, or order made."

313 Section 20.  Sections 1 and 19 of the Act shall be effective with respect to petitions or caveats filed after July 31, 2005.  

314 Section 5 of the Act shall be effective with respect to trustees appointed by the Court of Chancery after July 31, 2005, to successor 

315 trustees appointed pursuant to the terms of the will after July 31, 2005 and to trustees under the wills of decedents dying after July 

316 31, 2005.  The remaining sections of the Act shall be effective on August 1, 2005, and shall apply to trusts and estates whenever 

317 created or commenced. 

SYNOPSIS

Section 1 of the Bill eliminates the requirement of a bond for court costs in will contests that are commenced by petition 
for review.  The Court of Chancery presently has systems in place to ensure the payment of costs; thus, there is no need for a bond 
to cover unpaid costs. 

Section 2 of the Bill eliminates an anachronism that was overlooked when the non-claim statute, Title 12, Chapter 21, was 
amended to make the statute self-executing rather than dependent upon the giving of notice. 

Section 3 of the Bill, which is derived in part from the Uniform Trust Code, gives the settlor or the settlor's designate the 
right to enforce the terms of a charitable trust created by the settlor. 

Section 4 of the Bill provides that, in the absence of a contrary provision in the trust instrument, the trustee will have the 
power to merge trusts in circumstances where the merger would not cause a material change in the beneficial interests under the 
trust instrument.  Based on recently issued regulations under Section 643 of the Internal Revenue Code, it also authorizes a trustee 
to treat a discretionary distribution from a trust as carrying out taxable income.

Section 5 of the Bill eliminates the requirement that a testamentary trustee file judicial accountings except in 
circumstances where such accountings are required by the will or are ordered by the Court of Chancery.

Section 6 of the Bill provides that a creditor of a beneficiary of a spendthrift trust shall have no rights against the 
beneficiary's interest in such trust merely because the beneficiary has a power effective upon the beneficiary's death to appoint any 
of the trust property to someone other than the beneficiary, creditors of the beneficiary, the beneficiary's estate or creditors of the 
beneficiary's estate even if the beneficiary exercises the power and a creditor shall likewise have no rights against the beneficiary's 
interest in the trust merely because the beneficiary has the right upon the beneficiary's death to appoint any of the trust property to 
the beneficiary, creditors of the beneficiary, the beneficiary's estate or creditors of the beneficiary's estate unless and only to the 
extent that the beneficiary actually exercise such  power.  The Bill also clarifies that the protections afforded by Section 3536 
continue so long as the trust property is in the hands of the trustee, even if the trust property or any part thereof has become 
payable to a beneficiary, upon the termination of the trust or otherwise.

Section 7 of the Bill clarifies that the notice contemplated by the statute must be a written notice. 
Section 8 of the Bill provides that a trustee shall have a so-called power to adjust.  This section is derived from a 

comparable provision in the 1997 Uniform Principal and Income Act.    
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Section 9 of the Bill provides guidelines for the judicial supervision of a trustee's power to adjust and is likewise derived 
from comparable provisions in the 1997 Uniform Principal and Income Act.  The Bill expressly provides that a trustee may seek an 
advance determination by the Court of Chancery that a proposed exercise or nonexercise of the power to adjust will not result in an 
abuse of the trustee's discretion. Because both Sections 8 and 9 are taken virtually verbatim from the Uniform Principal and 
Income Act, it is intended that they be applied in a manner consistent with the corresponding sections of the Uniform Principal and 
Income Act, including the comments thereto, as promulgated by the National Conference of Commissioners on Uniform State 
Laws.  In particular and as stated in the comments to Section 105 of the Uniform Principal and Income Act, Section 9 "is intended 
to provide a fiduciary the opportunity to obtain an assurance of finality in a judicial proceeding before proceeding with a proposed 
exercise of a discretionary power.  Its purpose is not, however, to have the court instruct the fiduciary how to exercise the 
discretion."  Thus, Section 9 is not intended to change either the law or practice of the Court of Chancery in regard to the 
justiciability of matters presented to that court.  

Section 10 of the Bill expands 12 Del. C. Section 3570(10)b5.  At present, the provision applies to up to a 5% interest in a 
total-return unitrust, grantor-retained unitrust, or grantor-retained annuity trust.  The provision would be expanded to cover such a 
grantor-retained annuity trust in which the annuity payment is described as a fixed amount rather than as a percentage of the initial 
value of the trust.

Section 11 of the Bill amends 12 Del. C. Section 3570(10)b8.  The provision currently applies to an interest in a qualified 
personal-residence trust.  It would be expanded to cover a qualified annuity interest that is created, for example, following the sale 
of the real property held in the trust.

Section 12 of the Bill expands 12 Del. C. Section 3570(10)b to permit someone who creates a trust under the Qualified 
Dispositions in Trust Act to include a provision in the trust instrument that authorizes the trustee or adviser to reimburse such 
person for income taxes that he or she must pay on trust income.  It is based on a 2004 ruling by the Internal Revenue Service.

Section 13 of the Bill is intended to address a situation in which a trustee of an existing trust seeks to transfer the trust to a 
qualified trustee in Delaware to take advantage of the “tacking” provision in Section 3572(c), but the trust agreement for the 
existing trust includes powers of appointment that exceed the powers that a transferor may retain in a qualified disposition under 
Section 3570(10)b2.  This change allows the existing trustee, with the written consent of the transferor, to make an election to 
bring the trust agreement into conformity with Section 3570(10)b2 by stripping out the transferor’s excessive powers.  The 
application of Section 13 may be illustrated by the following example:

In Year 1, T transfers property to a trustee located in an offshore jurisdiction and retains various rights in, and powers 
over, the trust, as permitted under the law of the offshore jurisdiction.  In Year 5, the offshore trustee proposes to transfer the assets 
to a qualified trustee in Delaware in reliance on Section 3572(c). The trust agreement for the offshore trust allows T, inter alia, to 
exercise a general power of appointment over the trust assets at his death. T’s general power of appointment exceeds the power of 
appointment that a transferor may retain under Section 3570(10)b2. If the offshore trustee delivers to the Delaware trustee an 
irrevocable written election to modify the trust agreement pursuant to Section 3572(c), as amended by Section 13, the trust 
agreement would be modified to give T a limited power of appointment under Section 3570(10)b2, thus negating T’s existing 
power to appoint the trust assets to himself, his creditors, his estate or the creditors of his estate.

Section 14 of the Bill makes two corrections in 12 Del. C. Section 3572(g).
Section 15 of the Bill makes two clarifications in 12 Del. C. Section 3573 and modifies the statute to ensure compliance 

with Internal Revenue Service Revenue Procedure 2005-24.
Section 16 of the Bill makes four changes in 12 Del. C. Section 3574.  First, Section 3574(b)(1) is expanded to cover 

trustees who are not qualified trustees.  Second, Section 3574(b)(2) is expanded to cover beneficiaries who received fixed 
payments from a trust.  Third, new Subsection (c) provides that a creditor must prove by clear and convincing evidence that a 
trustee or beneficiary (other than the settlor) acted in bad faith.  If the beneficiary in question also is the settlor, however, a creditor 
only must prove by a preponderance of the evidence that the beneficiary-settlor acted in bad faith. Finally, new Subsection (d) 
specifies that a creditor may not reach trust property except as provided in the Qualified Dispositions in Trust Act.

Section 17 of the Bill corrects a clerical mistake that was made when amendments to Section 3527 were enacted.  
Section 18 of the Bill corrects a clerical mistake that was made resulting in the deletion of 12 Del. C. § 3302(e) when 

amendments to Section 3302 were enacted.  In addition to replacing Section 3302(e) to its rightful, original place, Section 18 also 
adds a provision to 12 Del. C. § 3302(e) providing that the liability that a fiduciary shall avoid for good faith reliance on a trust 
instrument is liability for breach of fiduciary duty.  This revision was made to conform Section 3302(e) to changes recently made 
to similar provisions in the alternative entities laws.

Section 19 of the Bill is similar to Section 1 and eliminates the requirement of bond for court costs in will contests that 
are commenced by caveat.
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